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ARGUMENT  OF  J.  J.  STORROW,  ESQ. 


Philadelphia,  Jan.  22,  1884. 

May  it  please  the  Court,  I want  to  say  something  to  your  Honors 
this  morning  about  the  status  and  standing  of  the  complainant’s  pat- 
ent and  the  litigation  which  has  been  had  under  it,  and  the  manner 
in  which  it  has  been  sustained,  and  then  some  words  about  the  equi- 
ties of  the  case,  and  the  special  reasons  for  an  injunction  on  behalf  of 
this  complainant  against  these  defendants. 

I wish  to  state  to  your  Honors  a few  facts  historically  earlier  than 
the  date  of  the  patent,  in  order  that  you  may  ’better  understand  what 
follows.  As  early  as  the  summer  of  1874  Mr.  Bell  had  conceived 
some  plan  for  the  transmission  of  speech.  At  that  time,  when  Mr. 
Bell  was  on  a visit  to  his  father,  the  latter  made  a memorandum  in 
his  diary  that  Mr.  Bell  had  stated  to  him  something  about  the  elec- 
trical transmission  of  speech.  In  the  fall  of  that  year  he  disclosed 
his  plans  to  Professor  Blake  of  Boston,  and  it  appears  from  the  dep- 
osition of  Professor  Blake  that  the  statement  of  the  method  of  the 
plan  and  the  description  of  the  apparatus,  which  he  then  gave  and 
explained,  was  precisely  the  same  as  that  which  was  subsequently 
embodied  in  his  patent,  — to  wit,  a magneto  transmitter  and  a mag- 
neto receiver.  He  believed  at  that  time  that  there  were  certain  prac- 
tical electric  difficulties  in  the  way  of  carrying  it  out  efficiently.  He 
appears  to  have  been  satisfied  that  the  kind  of  operation  and  the 
kind  of  instrument  designed  would  theoretically  be  perfect,  but  he 
believed  that  the  currents  generated  by  the  mere  vibration  of  an  ar- 
mature, by  the  voice,  in  front  of  an  electro  magnet,  would  be,  al- 
though correct  in  character,  too  feeble  to  produce  any  practically  use- 
ful effect  at  the  receiver,  and  he  turned  his  attention  to  overcoming 
that  practical  difficulty,  — to  find  some  way  or  some  contrivance  by 
which  he  might  overcome  it. 

Not  to  go  through  his  story,  the  large  part  of  which  can  be  read 
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from  contemporaneous  writings, — letters  which  he  wrote  at  the 
time,  and  which  are  printed  in  the  record, — the  result  was  that  in  the 
fall  of  1875  he  drew  his  specifications,  and  Feb.  14,  1876,  filed  his 
application,  and  March  7,  1876,  his  patent  came  out. 

I want  to  read  to  your  Honors  one  passage  from  one  letter  which 
has  a bearing  upon  one  part  of  the  case.  In  the  spring  of  1875  Mr. 
Bell  was  in  Washington  upon  business  connected  with  some  applica- 
tions he  had  pending  in  the  Patent  Office  upon  other  electrical  inven- 
tions connected  with  telegraphy.  While  there  he  went  to  see 
Professor  Henry,  and  explained  to  Professor  Henry  some  experi- 
ments that  he  had  made  upon  the  production  of  sound  by  electricity 
not  connected  with  the  speaking  telephone,  but  somewhat  interesting 
in  another  point  of  view.  They  interested  Professor  Henry,  and  he 
asked  Mr.  Bell  to  bring  his  instruments  to  the  Smithsonian  Institution 
and  there  experiment.  He  did  so,  and  a description  of  what  passed 
between  them  is  contained  in  a letter  which  Mr.  Bell  wrote  a few 
days  afterwards  to  his  father  and  mother.  The  letter  is  dated  March 
18,  1875.  It  is  printed  in  the  Drawbaugh  case,  complainant’s 
proofs,  Yol.  I.  p.  125.  I will  read  one  passage  of  it : — 

“ We  appointed  noon  next  day  for  the  experiment.  I set  the  in- 
strument working,  and  he  sat  at  a table  for  a long  time  with  the 
empty  coil  of  wire  against  his  ear,  listening  to  the  sound.  I felt  so 
much  encouraged  by  his  interest  that  I determined  to  ask  his  advice 
about  the  apparatus  I have  designed  for  the  transmission  of  the 
human  voice  by  telegraph.  I explained  the  idea,  and  said  : 

“ ‘ What  would  you  advise  me  to  do — publish  it  and  let  others 
work  it  out,  or  attempt  to  solve  the  problem  myself?’  He  said  he 
thought  it  was  the  germ  of  a great  invention,  and  advised  me  to 
work  at  it  myself,  instead  of  publishing.  I said  that  I recognized 
'the  fact  that  there  was  mechanical  difficulties  in  the  way  that  rendered 
the  plan  impracticable  at  the  present  time.  I added  that  I felt  that 
I had  not  the  electrical  knowledge  necessary  to  overcome  the  diffi- 
culties. His  laconic  answer  was  ‘ GET  IT.  ’ 

“I  cannot  tell  you  how  much  these  two  words  have  encouraged 
me.  I live  too  much  in  an  atmosphere  of  discouragement  for  scien- 
tific pursuits.  Good  ...  is  unfortunately  one  of  the  cut  bono 
people  and  is  too  much  in  the  habit  of  looking  at  the  dark  side 
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of  things.  Such  a chimerical  idea  as  telegraphing  vocal  sounds  would 
indeed,  to  most  minds,  seem  scarcely  feasible  enough  to  spend 
time  in  working  over.  I believe,  however,  that  it  is  feasible,  and 
that  I have  got  the  cue  to  the  solution  of  the  problem. 

“ Professor  Henry  seemed  to  be  much  interested  in  what  I told 
him , and  cross  questioned  me  about  my  past  life  and  specially  wanted 
to  know  where  I had  studied  physics.  ...” 

No  man  can  doubt  upon  reading  that  letter  that  at  that  time  Mr. 
Bell  had  a definite  plan  in  his  own  mind  which  would  attain  the 
transmission  of  speech  by  electricity  if  only  he  could  obtain  the 
needed  electrical  knowledge  to  overcome  certain  technical  and  prac- 
tical difficulties. 

He  went  on  and  took  his  patents  in  the  spring  of  1876.  In  June, 
1876,  he  exhibited  his  apparatus  at  the  Centennial.  He  transmitted 
speech  by  it  in  the  presence  of  the  judges  and  a considerable  audi- 
ence, and  a report  was  made  on  that  exhibition  on  his  instrument 
by  Professor  Henry,  which  is  attached  to  the  record,  and  which  is 
worth  reading. 

In  that  report  Professor  Henry  officially  declared  that  the  instru- 
ment which  Mr.  Bell  there  exhibited  "was  the  greatest  marvel 
achieved  by  the  electric  telegraph.”  There  is  no  higher  evidence  to 
my  mind  than  that,  that  what  Mr.  Bell  then  produced  was  something 
absolutely  new  to  the  scientific  world,  and  there  is  no  doubt  that  the 
warmth  of  Professor  Henry’s  report  was  added  to  and  heightened  by 
the  knowledge  which  he  had  previously  received  the  year  before  of 
Mr.  Bell’s  endeavors  and  hopes  on  the  subject.  That  report  and 
those  proceedings  went  into  all  the  newspapers,  and,  in  the  course 
of  a few  weeks,  Mr.  Bell  became  famous  throughout  this  country 
and  in  England  as  the  inventor  of  a new  thing,  the  originator  of 
something  which  had  never  been  known  before.  He  went  on  that 
summer  and  that  fall  making  improvements  in  details  of  construction 
which  are  shown  in  his  second  patent  (of  Jan.  30,  1877)  which  I 
have  read  to  your  Honors.  He  exhibited  his  instrument  in  opera- 
tion in  the  different  principal  cities,  and  explained  it,  and  in  the  first 
half  of  1877  he  began  to  manufacture  his  instruments  for  commer- 
cial use.  He  went  on  with  such  rapidity  and  they  were  seized  upon 
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and  taken  np  by  the  public  with  such  eagerness  that  before  July,  or 
before  the  early  autumn  of  1877,  there  were  two  or  three  thousand  of 
them  in  actual  practical  commercial  use.  Up  to  that  time,  up 
to  the  summer  and  early  fall  of  1877,  nobody  had  pretended 
to  dispute  his  claim  to  be  the  first  inventor.  He  was,  and 
was  recognized  by  the  whole  world  to  be,  the  originator, 
and  the  only  originator,  and  no  other  name  except  his  name  was 
mentioned  in  connection  with  the  speaking  telephone.  That  was  his 
condition.  In  that  fall  the  world  had  come  into  possession 
of  the  speaking  telephone  and  of  the  art  of  transmitting  speech ; 
they  had  received  it  from  Mr.  Bell  and  from  no  one  else.  No  one 
else  had  aided  or  assisted  in  any  material  way  in  producing  and 
placing  in  the  hands  of  the  community  this  speaking  telephone  rec- 
ognized as  an  entire  novelty  . Whoever  undertakes  to  write  the  his- 
tory (and  this  is  a part  of  the  history  of  our  time)  — whoever 
undertakes  to  write  the  history  of  how,  when  and  from  whom  the 
community  received  this  invention,  and  this  art,  will  write  a chapter 
of  Mr.  Bell’s  history,  and  they  will  not  write  a part  of  the  history  of 
any  one  of  these  claimants.  This  history  must  needs  tell  the  history 
of  Mr.  Bell  as  the  history  of  the  inventor  of  it.  It  does  not  require 
the  mention  of  the  name  of  any  one  of  these  claimants  before  your 
Honors.  There  is  not  a pretence,  there  is  not  a ground  for  a shadow 
of  pretence,  that  any  of  these  claimants  hastened  the  day  when  that 
instrument  came  into  the  hands  of  the  community — the  community 
who  received  it  from  Mr.  Bell.  There  is  not  a ground  for  a pre- 
tence that  if  none  of  these  claimants  had  ever  existed,  the  possession 
of  that  instrument  by  the  community  would  have  been  delayed  a 
single  hour. 

In  the  life  of  James  Watt  there  is  one  interesting  letter  written  at 
the  time  when  he  was  struggling  with  patent  litigation  about  his 
steam  engine.  He  said  that  a great  inventor  passed  through  three 
stages.  First  everybody  said  it  was  impossible ; then  everybody 
said  he  had  not  done  it,  and  could  not  do  it ; and  finally  everybody 
said  it  had  all  been  known  before. 

Judge  McKennan. — And  that  everybody  did  it  before. 

Mr.  Storrow.  — And  Watt  said  that  when  an  invention  has  come 
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to  that  stage  its  success  and  the  title  of  the  man  who  had  brought  it 
forth  might  be  considered  as  certain. 

Look  at  the  works  of  the  patentee  and  of  those  claimants  and  the 
facts  of  their  history  as  they  are  known  to  the  world.  There  is  no 
doubt  in  the  mind  of  any  one  that  Mr.  Bell  invented  the  speaking 
telephone.  He  produced  it.  Out  of  nothing  it  came  — and  from 
him. 

There  is  no  doubt,  — since  less  than  two  years  elapsed  between  the 
time  when  he  first  went  to  work  on  it  and  the  time  when  he  became 
famous  throughout  the  world  as  its  inventor, — there  is  no  doubt 
that  he  used  diligence  through  all  that  time.  Criticise  him  as  you 
please,  and  examine  his  work  as  you  please  ; apply  a microscope  to 
his  work  if  you  choose ; and  take  this  work  in  pieces,  day  by  day, 
demonstrate  in  the  way  of  such  critics  that  each  day  put  him  further 
and  further  from  the  result,  — still  he  got  there.  If  he  got  through 
his  journey  in  so  short  a time,  it  is  no  use  to  say  that  he  did  not  make 
good  progress.  He  got  to  the  end. 

That  is  the  condition  of  things  about  Mr.  Bell.  I will  make  one 
other  remark.  If  all  these  facts  are  so  conclusive  to  show  that  he  in- 
vented the  speaking  telephone,  — these  facts  in  his  history,  — is  it 
not  certain  that  the  absence  of  these  facts  from  the  history  of  any 
other  man  is  very  persuasive  that  no  other  man  invented  the  speak- 
ing telephone  years  before  him  ? 

This  condition  of  things  continued.  In  the  fall  of  1877  it  was  for 
the  first  time  alleged  that  others  had  invented  the  speaking  tele- 
phone before  him, — Mr.  Gray  and  Mr.  Dolbear  and  Mr.  Edison 
were  set  up  by  the  Western  Union  Telegraph  Company  as  prior  in- 
ventors, and  litigation  ensued,  — the  result  of  which  was  a complete 
triumph  for  Mr.  Bell.  The  whole  record  and  proofs  in  that  suit  are 
everything.  I do  not  propose  to  go  into  the  history  of  that  litigation 
at  length.  I have  already  done  that  before  one  of  your  Honors  ; its 
termination  is  stated  in  the  affidavits  of  Mr.  Watson  and  Mr.  Vail, 
and  spread  out  more  fully  in  the  affidavit  of  Mr.  George  Gifford, 
counsel  for  the  Western  Union  Telegraph  Company,  who,  after  the 
testimony  was  all  taken  and  the  case  ready  for  trial,  advised  his  cli- 
ents that  there  was  no  defence  to  the  patent.  It  was  upon  that  basis, 
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upon  the  conclusion  thus  forced  on  them  by  the  fact  that  our  power- 
ful opponents,  the  Western  Union  Telegraph  Company,  succumbed. 
I need  not  speak  of  the  value  which  Mr.  Gifford’s  attainments  and 
character  give  to  such  a result.  Your  Honors  will  read  his  own 
affidavit. 

The  business  of  the  Bell  Telephone  Company  went  on ; was  ex- 
tended and  developed ; and,  by  and  by,  another  suit  came  up  (I 
will  leave  the  Drawbaugh  suit  out  for  the  present  and  will  speak  of 
that  presently) . The  case  of  the  Eaton  Telephone  Company  and  its 
associates,  who  undertook  to  infringe,  came  up.  They  were  sued, 
and  their  agent,  Spencer,  was  sued  ; the  case  came  to  a final  hearing 
before  his  Honor  Judge  Lowell,  Circuit  Judge  at  Boston,  and  the 
decision  resulted  in  favor  of  the  original  patent.  Upon  the  produc- 
tion of  that  record  a similar  decree  was  entered  against  the  Eaton 
Telephone  Company  in  New  York.  That  was  in  the  summer  of 
1881  and  the  telephone  business  was  profitable,  and  as  a natural  re- 
sult all  through  this  time  various  persons  infringed,  and  in  every 
case  the  owners  of  this  patent  promptly  and  boldly  carried  it  into 
court,  challenged  investigation,  and  in  every  case  in  which  this  pat- 
ent has  come  into  court,  down  to  to-day,  there  has  been  an  injunc- 
tion in  every  case,  followed  by  an  entire  and  permanent  suppression 
of  the  manufacture  and  use  of  telephones  by  the  several  defendants. 
There  have  been  more  than  a dozen  such  suits. 

In  1882,  in  the  fall,  Professor  Dolbear  and  others  undertook  to 
make  telephones,  and  a suit  was  brought  against  them.  It  presented 
some  interesting  questions,  for  the  Dolbear  apparatus  differed  from 
anything  which  had  heretofore  been  produced.  The  transmitter  was 
a microphone,  and  the  receiver  was  known  as  a condenser  receiver. 
The  transmitter  was  specifically  different  from  that  of  Bell’s ; the 
receiver  was  specifically  different  from  that  of  Mr.  Bell ; the  line  wire 
in  its  connections  was  specifically  different  from  that  of  Bell.  But 
it  was  a fact  — so  the  Court  found  — that  Mr.  Dolbear  produced,  in 
his  apparatus,  electrical  undulations  similar  in  form  to  the  sound 
waves,  as  the  means  by  which  he  transmitted  speech.  That  case 
came  on  for  hearing  upon  motion  for  injunction,  and  there  was  no  doubt 
about  any  of  these  facts.  It  was  very  elaborately  prepared,  and  that 
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hearing  had  all  the  fulness  and  carefulness  of  a final  hearing.  It 
was  argued  for  three  days  before  Mr.  Justice  Gray  and  Judge  Lowell. 
It  resulted  in  an  injunction,  accompanied  by  an  opinion  by  Justice 
Gray,  devoted  more  particularly  to  the  construction  of  the  patent 
and  of  the  claim.  The  Court  held  the  claim  to  be  a broad  claim  for 
a method  or  process  in  accordance  with  the  doctrine  laid  down  by  the 
Supreme  Court  in  Tilgham  against  Proctor.  There  was  other  litiga- 
tion which  your  Honors  know  of,  — the  Ghegan  case  in  New  Jersey, 
for  instance.  That  was  a litigation  in  which,  after  six  months  of 
thorough  and  elaborate  preparation,  defended  by  a powerful  and  rich 
corporation,  of  which  I think  Mr  Elisha  Packer  was  president  or  one 
of  the  principal  directors  (not  defended  by  Ghegan,  the  nominal  de- 
fendant, who  was  merely  a line  man  in  the  employ  of  that  corpora- 
tion) , defended  by  skilful  counsel  and  adroit  experts  for  six  months, 
a result  was  reached.  The  result  of  that  litigation  is  here  before 
your  Honors,  and  your  Honors  personally  know  of  it.  The  conclu- 
sion reached  by  that  judicial  inquiry  was  that  the  Court  would  find, 
and  ought  to  find,  and  must  find,  that  the  status  of  the  plaintiff’s 
patent  was  such  that  a preliminary  injunction  ought  to  be  granted 
now  in  spite  of  any  new  facts  or  defences  which  would  be  presented. 
Thus,  last  spring  our  patent  was  seven  years  old  ; Mr.  Bell  was  the 
man,  and  the  only  man,  who  had  given  the  telephone  to  the  world. 
He  had  long  been  recognized  by  the  great  body  of  the  community  as 
the  only  inventor.  The  profits  of  the  business  had  long  been  large 
enough  to  stimulate  infringers  and  pirates  into  making  hostile  claims, 
but  all  infringers  had  been  suppressed.  The  patent  had  been  boldly 
carried  into  court,  and  in  every  case  injunctions  had  been  granted  on 
it.  There  were  no  infringers  ; this  is  a fact  proved  and  not  contro- 
verted, and  considering  the  value  of  the  business,  this  could  only  be, 
because  the  courts  gave  effect  to  the  patent,  and  the  community 
believed  that  they  would  continue  to  do  so.  On  the  faith  of  this, 
others  refrained  ; on  the  faith  of  this,  we,  and  all  connected  with  us, 
invested  our  money,  extended  our  business,  built  our  lines  and  our 
workshops. 

That  was  the  condition  of  things  when  these  defendants  began 
their  operations.  The  oldest  of  the  defendant  corporations  before 
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you  is  the  Overland  Telephone  Company,  a New  York  corporation, 
formed  in  February  of  last  year.  They  were  formed  according  to 
their  articles  for  the  purpose  of  engaging  in  the  telephone  business 
throughout  the  whole  United  States.  The  New  Jersey  Company  was 
formed  in  April,  and  the  Pennsylvania  Company  was  formed — I 
forget  exactly  when,  but  somewhere  in  the  spring  or  early  summer. 
This  New  York  company,  the  Overland  Telephone  Company,  under- 
took to  start  upon  a business  of  spreading  telephones  all  over  the 
country.  They  did  not  start  then  ; I will  say  by  and  by  when  they 
did,  but  that  was  what  they  then  held  out  as  their  enterprise.  In 
April  they  had  put  up  one  line  from  their  office  to  the  shop  of  an 
electrical-instrument  maker,  and  we  brought  a suit  against  them  in 
the  middle  of  April  last,  in  New  York.  No  motion  for  an  injunction 
was  made,  because  the  mere  use  of  one  line  between  their  office  and 
a workshop  was  not  enough  to  stimulate  a court  of  equity  to  exercise 
its  extraordinary  power,  and  did  not  justify  the  expense  of  a hearing 
for  an  injunction,  and  there  were  no  threats  put  out  definite  enough 
to  lay  hold  of  as  a cause  for  an  injunction.  Indeed,  they  state  so  much 
themselves.  In  July  of  that  year,  1883,  they  filed  their  answer.  In 
that  answer  they  said  they  had  made  no  instruments,  no  line,  and 
had  done  nothing  in  the  way  of  the  construction  of  telephones  except 
the  construction  of  one  line,  which  they  said  they  were  using  "for  the 
purpose  of  enabling  their  experts  to  determine  whether  their  instru- 
ments infringed  any  valid  patent.” 

Look  at  the  condition  of  the  company.  They  had  been  formed 
five  months.  They  had  been  sued.  Five  months  after  they  had  de- 
termined to  go  into  the  business  of  making  telephones  and  published 
that  determination,  they  were  still  trying  to  find  out  whether  their  in- 
struments infringed  any  valid  patent.  It  is  plain  on  the  face  of  these 
facts  that  they  started  in  to  take  possession  and  seize  upon  a field 
which  was  in  our  possession,  which  we  had  cultivated,  and  which 
belonged  to  us,  as  we  asserted,  and  which  the  courts  had  declared 
belonged  to  us.  We  had  just  got  through  wdth  the  Dolbear  case, 
where  it  was  decided  we  were  entitled  to  a preliminary  injunction. 
We  had,  only  a few  weeks  before,  got  through  with  the  Ghegan  case. 
These  gentlemen  started  upon  this  enterprise,  and  five  months  after 
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they  had  started  they  still  did  not  know,  and  were  trying  to  find  out 
whether  their  instruments  infringed  any  valid  patent.  They  went 
on,  and  in  September  an  advertisement  appeared  in  a Newark  news- 
paper that  their  New  Jersey  branch  was  ready  to  furnish  telephones 
to  the  community.  A suit  was  immediately  brought,  as  soon  as  the 
papers  could  be  prepared,  within  two  or  three  weeks,  and  that  is 
this  suit. 

Now  what  is  the  legal  position  of  the  several  parties?  We  had  got 
our  patent;  it  was  seven  years  old.  We  had  had  it  sustained  over 
and  over  again.  The  courts  over  and  over  again  had  declared  that  we 
were  entitled  to  protection  in  it.  We  had  built  up  a business  under 
it ; and  on  the  faith  of  that  patent  and  of  those  decisions  we  had  ex- 
tended our  business  so  that  we  had  from  one  hundred  and  fifty  to  two 
hundred  thousand  instruments  in  commercial  use  ; eight  or  nine  hun- 
dred telephonic  exchanges,  with  all  the  investments  of  money,  with 
the  lines,  the  plant,  the  machine  shops,  and  everything  else  through- 
out the  country,  which  such  a business  calls  for  and  necessarily  em- 
ploys. That  was  our  position.  We  had  gone  into  the  business, 
invested  our  money,  people  had  become  stockholders,  and  the  whole 
telephonic  business  of  the  country  was  arranged,  relying  on  that 
patent  and  the  decisions  of  the  courts  under  it.  Then  these  gentle- 
men come  in,  and  without  a pretence  of  right,  without  any  shadow  of 
right,  without  a belief  that  they  had  a right,  start  to  take  possession 
of  that  field ; and  five  months  after  they  had  commenced  their  enter- 
prise they  were  still  trying  with  their  experts  to  see  if,  perchance, 
they  could  discover  some  show  of  defence. 

What  equities  have  they?  Our  patent  had  come  to  a point  where, 
I submit,  it  was  no  longer  a matter  of  mere  discretion  with  the  Court 
as  to  granting  an  injunction  or  refusing  it. 

It  was  no  longer  a question  for  the  Court  to  try  whether  we  had  a 
good  patent  with  a valid  claim  and  a broad  claim.  We  had  won  our 
position ; we  had  gone  through  with  the  trials  ; we  had  come  to  the 
point  where,  according  to  the  law  and  the  practice  of  the  United 
States  courts  in  such  cases,  we  had  a right  to  be  protected  in  our 
possession  until  somebody  should  show  a better  right  on  final 
hearing. 
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Will  your  Honors  look  to  the  consequences  to  us  if  an  injunction 
be  refused?  We  have  built  up  this  business,  invested  this  money, 
carried  on  this  enterprise,  provided  ourselves  with  all  this  plant 
throughout  the  country,  on  the  faith  of  this  patent  and  these  decis- 
ions, and  what  will  be  the  consequences  if  this  injunction  be  refused? 
Why,  these  instruments  could  be  put  out  at  the  rate  of  a hundred 
per  day.  There  is  no  trouble  about  that  at  all,  and  before  the  hear- 
ing of  this  case  the  country  will  be  full  of  them.  Think  of  how 
many  suits  would  be  necessary,  because  there  would  have  to  be  a 
suit  against  each  individual  user.  Think  of  the  multiplicity  of  suits 
that  such  a proceeding  would  involve  in  order  to  suppress  these. 

Now  these  gentlemen  admit  that  we  have  gone  through  the  trial ; 
that  we  have  had  our  patent  sustained ; that  the  courts  have  said  that 
we  had  a right  to  invest  our  money,  to  extend  this  business,  and  be 
protected  in  it ; but  they  add  that  they  would  like  to  try  the  question 
again.  Very  well;  try  it  again.  But  that  is  not  all  they  say. 
They  say  that  before  they  try  the  question  they  want  to  take  posses- 
sion of  our  property,  to  destroy  all  that  we  have  built  up,  and  justi- 
fiably built  up.  They  say  that  we  have  been  tried  already  and  have 
prevailed ; they  would  like  to  try  us  again,  but  to  make  sure,  they 
would  like  to  hang  us  first  and  try  us  afterwards.  That  is  their 
proposition. 

This  is  not  a little  local  case ; it  is  a case  for  the  whole  United 
States.  This  complainant  owns  the  patent,  the  whole  of  it,  and  it 
appears  in  evidence  that  the  way  it  put  out  instruments  is  to  fur- 
nish them  to  local  licensees  on  a royalty.  Every  instrument  in 
the  United  States  belongs  to  the  plaintiff  and  yields  it  an  annual 
royalty,  and  this  Overland  Company,  a New  York  corporation,  pro- 
poses to  extend  its  operations  over  the  whole  United  States.  My 
brother  Baldwin  stated  very  properly  the  other  day,  when  he  came 
before  his  Honor,  Judge  Nixon,  with  a request  for  an  extension  of 
time,  that  this  was  a test  case,  and  that  whatever  the  result  of  this 
case  may  be,  it  ought  to  be  followed  by  the  courts  throughout  the 
country. 

There  is  the  proposition ; whether,  under  the  circumstances  of  this 
case,  with  that  support  which  our  patent  has  had,  with  the  business 
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which  we  have  built  up,  relying  on  it,  with  the  manner  in  which 
these  persons  have  come  in,  as  mere  wanton  pirates,  they  shall  be  al- 
lowed to  destroy  the  property  before  there  is  a trial ; because  your 
Honors  are  not  going,  to-day,  to  decide  upon  the  ultimate  rights  of 
these  parties,  of  course. 

One  word  more  upon  this  subject.  How  certain,  how  clear  must 
be  the  case  that  they  are  to  make  out ! One  of  your  Honors  said,  in 
a well-known  case,  the  Buttonhole  Machine  case,  where  an  attempt 
was  made  upon  the  final  hearing  to  show  that  somebody  away  back 
had  an  operative  machine  before  the  patentee’s  invention, that  it  must 
be  shown  clearly ; that  to  raise  a doubt  upon  that  point  was  to  resolve 
against  the  claimant ; and,  if  that  be  the  rule,  as  it  certainly  is  at  a 
final  hearing,  what  must  be  the  rule  upon  a motion  for  an  injunction, 
under  the  circumstances  of  this  case,  with  such  rights  on  the  part  of 
the  parties,  and  with  such  consequences,  — insignificant  to  the  one 
when  you  stop  them  where  they  ought  to  be  stopped,  otherwise  per- 
fectly fatal  and  destructive  to  the  other  ? 

I want  to  read  to  your  Honor  one  or  two  words  from  a pamphlet  is- 
sued by  them,  — a pamphlet  which  these  defendants  put  out  stating 
that  they  intended  to  put  up  telephones  throughout  the  whole  coun- 
try. They  say  : Having  thus  obtained  this  important  franchise,  the 
Overland  Telephone  Company  now  propose  to  commence  the  erec- 
tion of  poles  and  lines,  also  the  establishment  of  telephone  exchanges 
in  all  the  principal  cities,  towns  and  villages,  for  the  purpose  of 
through  and  local  business  throughout  the  country.  Then  expecting 
to  be  sued  (because  they  had  been  sued  before  they  issued  this 
pamphlet,  before  they  formed  the  New  Jersey  Company,  and  they 
had  been  sued,  I think,  before  they  formed  the  Pennsylvania  Com- 
pany) , they  wanted  to  get  legal  opinion  as  to  the  validity  of  their 
action. 

Mr.  Baldwin. — Is  that  correct? 

Mr.  Storrow. — It  is  true  about  the  New  Jersey  Company.  The 
New  York  Company  was  sued  on  the  12th  of  April.  The  New  Jer- 
sey articles  are  dated  the  13th ; the  article  and  the  organization  of 
course  took  place  some  days  after  that,  I don’t  know  how  long.  I 
do  not  know  the  exact  date  of  the  organization  of  the  Pennsylvania 
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Company,  but  my  impression  is,  it  was  about  the  same  time. 
This  pamphlet  came  out  in  September  of  last  year,  and  in  it  the 
Overland  Company  (the  parent  company)  states  that  it  now  repre- 
sents so  many  millions  of  dollars,  and  stands  ready  to  protect  all  its 
rights  and  claims,  and  yet  all  that  time  they  had  not  got  an  opinion 
from  any  adviser  that  the  course  they  had  determined  to  pursue  was 
anything  less  than  a mere  barefaced  piracy  of  a valid  patent.  In 
dealing  with  the  question  of  infringement  I showed  that  the  Baxter 
specification  (describing  the  apparatus  they  used)  was  in  terms  for  a 
form  of  instrument  transmitting  speech  by  the  method  of  Mr.  Bell’s 
patent.  That  is  a sufficient  answer  to  any  pretence  of  innocent  use, 
to  any  attempt  to  raise  an  equity. 

They  do  say  in  this  pamphlet  that  they  have  finally  (after  July,  of 
course)  procured  an  opinion  of  some  expert  in  their  favor,  but  they 
do  not  name  him.  They  do  not  prove  in  the  affidavits  that  they  ever 
had  one.  If  they  had  such  an  opinion  it  was  not  respectable  enough 
for  them  to  produce  it. 

On  the  contrary,  his  Honor,  Judge  Nixon,  remembers  that  after 
this  suit  was  begun,  a request  was  made  for  more  time  to  prepare  it, 
by  my  brother  Baldwin,  upon  the  ground  that  after  this  suit  had  be- 
gun no  competent  adviser  had  ever  examined  the  question  in  order  to 
determine  whether  there  was  a defence,  and  if  so,  what  it  was. 

Mr.  Baldwin.  — I never  made  any  such  statement. 

Mr.  Storrow.  — I understood  you  to  make  that  statement. 
Perhaps  you  did  not.  Perhaps  it  is  in  the  affidavit  of  Mr.  Crosby 
(for  Mr.  Crosby  filed  an  affidavit,  which  I ask  your  Honors  to  read) . 
The  statement  was  made  in  substance,  and  his  Honor  remarked 
upon  it.  But  to  go  on  with  this  statement  of  the  Overland  Tele- 
phone Company.  It  states  one  more  thing  : " But  if  any  party  or 
parties  should  make  any  effort  or  attempt  to  enjoin  or  interfere  with 
our  business,  the  Overland  Telephone  Company  will  give  bonds  and 
not  allow  any  interference  or  interposition  whatever.” 

This  was  the  proclamation  they  made  to  the  world,  — that  if  we 
presumed  to  ask  your  Honors  for  an  injunction,  you  could  not  grant 
it.  That  they  would  give  bonds  and  settle  that  question,  and  so 
your  Honors  need  not  trouble  yourselves  about  it.  So  now  the  sec- 
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retary  and  treasurer  of  the  Overland  Telephone  Company  of  New 
York  makes  affidavit  that  his  company  will  give  bonds,  and  that 
they  are  amply  able  to  respond,  and  it  will  really  be  a serious  inter- 
ference with  their  business  if  they  shall  now  be  enjoined  before  final 
hearing.  I shall  refer  to  the  five  large  volumes  before  your  Honors 
which  contain  the  proofs  in  the  suit  of  the  American  Bell  Telephone 
Company  v.  the  Drawbaugh  combination,  called  the  "Peoples  Tele- 
phone Company.”  The  suit  was  brought  in  the  United  States 
Circuit  Court  for  the  Southern  District  of  New  York,  in  October, 
1880. 

I now  come  to  the  Drawbaugh  case. 

In  the  summer  of  1880  the  Bell  patent  had  reached  the  point  which 
has  been  made  plain  to  your  Honors  from  what  I have  said.  Some- 
thing like  one  hundred  thousand  instruments  in  use,  and  no  infringers 
anywhere.  Last  spring,  when  these  defendants  started,  there  were 
no  infringers  anywhere.  That  is  a fact  proved  by  the  testimony, 
and  not  controverted  here.  Here  and  there  there  might  have  been 
some  secret  infringer,  some  maker  in  a small  workshop  perhaps, 
suppressed  as  soon  as  found ; but  all  the  instruments  in  this  country 
were  obtained  from  the  plaintiffs  under  licenses  from  them  by  pay- 
ing royalty  under  this  patent.  Why,  the  strongest  proof  of  that  is 
found  in  the  acts  of  the  defendants  themselves.  It  appears,  from 
their  circular  advertisement  which  is  in  the  case,  that  they  proposed 
to  furnish  these  instruments  at  fifteen  dollars  a year  rental  or  royalty. 
They  cost  three  or  four  or  five  dollars  to  make.  Is  that  a manufac- 
turers’ profit  ? That  is  a patentee’s  profit.  No  man  could  put  out, 
or  presume  to  put  out,  instruments  of  that  kind  at  such  a price, 
unless  the  use  of  those  instruments  was  protected  by  a patent.  And 
by  whose  patent?  By  our  own.  That  kind  of  profit  could  only  be 
obtained  because  the  community,  as  a whole,  respected  our  patent, 
and  could  not  get  them  any  cheaper  from  us.  Now  these  gentlemen, 
for  every  dollar  which  they  make  above  a manufacturer’s  profit  of 
twenty  or  twenty-five  or  thirty-three  per  cent,  derive  their  profit 
from  the  existence  of  our  patent ; not  merely  from  making  and  using 
the  instruments,  but  from  the  respect  paid  to  our  patent. 

4 
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During  the  war,  when  the  British  government  said  that  we  had 
only  a paper  blockade,  the  answer  that  was  given  was,  44  Cotton  is 
ten  cents  a pound  in  Charleston  and  a dollar  and  a half  in  Liver- 
pool.” That  ended  the  discussion.  When  they  say  they  can  make  an 
instrument  for  three  or  four  dollars  and  put  that  out  for  fifteen  dol- 
lars a year,  can  you  have  any  better  acknowledgment  that  our  pat- 
ent is,  in  fact,  universally  respected?  They  cannot  come  into  court 
and  deny  the  validity  of  a patent  while  they  profit  from  the  respect 
paid  to  it. 

That  was  the  position  of  affairs  in  the  summer  of  1880.  At  that 
time  there  appeared  in  a newspaper  a paragraph,  which  I will  read 
from  the  bill  against  Drawbaugh.  It  is  from  the  Cincinnati  Commer- 
cial, under  the  date  of  July  22nd,  1880,  dated  Washington,  July  21, 
and  is  as  follows  : — 

“Telephone  Combinations  (Special  to  Cincinnati  Commercial). 

4 4 An  application  for  a patent  was  filed  to-day  that  in  consequence 
of  its  vastness  of  interest  as  well  as  wealth  of  prospect  renders  it  a 
subject  of  national  interest.  A company  of  leading  business  men  has 
been  formed  that  has  bought  up  all  the  telephone  patents  antedating 
those  now  in  use,  and  known  as  the  Bell,  Gray  and  Edison  patents. 
The  company  is  composed  of  leading  business  men  from  all  parts  of 
the  country,  Cincinnati  being  largely  interested  and  represented. 
The  cash  capital  of  the  company  is  five  millions  of  dollars,  with  head- 
quarters in  New  York.” 

Perhaps  4 4 cash  ” was  a little  strong  statement  for  it. 

44  And  in  about  sixty  days  they  will  open  up  a telephone  which 
will  certainly  result  in  the  driving  out  of  all  telephones  in  the  market 
save  the  ones  they  hold,  or  else  compelling  the  Gray,  Bell  and  Edi- 
son lines  to  pay  the  new  company  a munificent  royalty.  It  appears 
from  the  testimony  now  on  file  and  in  the  possession  of  the  new  com- 
pany, which  is  conclusive  and  exhaustive,  that  the  inventor  of  the 
telephone  is  a poor  mechanic  living  near  Harrisburg,  Pa.,  named 
Daniel  Drawbaugh,  and  that  owing  to  his  poverty  he  was  unable  to 
push  his  patent  on  the  market.  The  new  company  has  secured  and 
are  sole  possessors  of  this  new  invention,  antedating  those  now  in 
use  ; they  are  also  owners  of  four  patents  for  telephones  issued  to 
Klemm  of  New  York.  A large  number  of  capitalists  were  here  to- 
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day  to  see  the  filing  of  the  application,  and  they  assert  with  a positive- 
ness that  is  almost  convincing  that  it  will  not  be  long  until  they  have 
in  their  charge  the  telephones  not  only  in  this  country  but  in  the 
world,  and  they  will  be  able  to  establish  lines  by  which  messages 
can  be  transmitted  for  almost  a song.” 

It  appeared  to  us  when  we  read  that  proclamation  that  it  was 
rather  a strong  thing  to  believe  that  this  man  living  close  to  Harris- 
burg had  had  for  years  and  years  and  years  practical  operative 
speaking  telephones  such  as  antedated  our  patent,  and  such  as  the 
law  requires  to  destroy  our  patent,  and  had  never  been  heard  of  by 
the  community  at  large,  and  he  had  never  applied  fora  patent;  he 
had  never  put  them  into  practical  use  up  to  the  summer  of  1880, 
when  our  patent  was  over  four  years  old,  and  we  had  hundreds  of 
thousands  of  instruments  in  use  all  over  the  country.  It  struck  us  as 
a very  strong  proposition,  and  not  one  readily  to  be  believed.  So  we 
went  to  work  and  studied  up  his  history,  which  I will  relate  to  you 
more  fully  by  and  by,  and  we  got  proof  of  some  of  the  main  facts  of 
his  history.  Then  we  filed  a bill,  this  bill,  in  October,  1880,  against 
the  People’s  Telephone  Company,  a corporation  which  represented 
this  claim,  in  the  Circuit  Court  of  the  Southern  District  of  New  York. 
We  made  our  motion  for  an  injunction,  and  upon  that  motion,  and 
in  our  motion  papers,  we  placed  before  the  Court,  in  our  affidavits, 
and  by  extracts  from  various  writings,  certain  facts  in  the  history  of 
this  man  which  seemed  to  us  to  make  it  at  least  extremely  improb- 
able that  his  story  could  have  any  truth  in  it.  The  defendants,  it 
appears,  had  taken  a great  many  affidavits, — this  man’s  affidavit, 
his  neighbors’  and  friends,  and  everybody  about  him.  They  had 
their  pockets  full  of  them,  but,  for  some  reason,  when  they  came 
into  Court  on  the  motion  for  an  injunction  they  did  not  exhibit  them. 
They  said  to  the  Court  that  their  defence  was  that  they  had  not  made 
any  telephones  ; that  they  did  not  threaten  to  make  any ; that  they 
did  not  propose  to  make  any ; that  they  had  got  up  this  company 
with  a capital  of  five  millions  dollars  for  the  purpose  of  obtaining  the 
opinion  of  counsel  whether  they  could  use  any  telephones  without 
infringing  the  valid  claims  of  any  valid  patent.  They  said  that 
under  the  circumstances,  and  in  consideration  of  their  peaceful  and 
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quiet  course,  it  seemed  that  our  bill  and  our  motion  for  an  injunc- 
tion was  wrongful  and  harsh,  calculated  to  injure  them,  to  impede 
them  and  embarrass  them  in  their  business.  Well,  it  was  ; and  the 
Court  thought  so  to,  and  thought  justly  so  ; and  the  consequence  was 
that,  after  a hearing,  his  Honor  Judge  Blatchford  granted  an  injunc- 
tion, which  is  now  in  force.  Then  defendants,  the  Overland  Tele- 
phone Company,  never  having  made  any  telephones  before  the  suit 
began  except  a very  few,  and  as  a reason,  and  virtually  as  the  sole 
reason  why  your  Honors  should  refuse  the  injunction  and  permit 
them  to  take  possession  of  our  property  before  trial,  set  up  the  story 
of  this  man  Drawbaugh,  who  has  never  furnished  the  public  with 
telephones  and  who  has  been  under  injunction  from  his  very  first 
appearance  in  1880,  and  has  never  moved  to  relieve  himself  from 
injunction.  Upon  his  story  and  upon  his  evidence  they  rest.  I 
submit  that  they  begin  by  putting  a dead  cock  in  the  pit. 

Let  us  look  a little  more  at  his  story.  His  story  is  told  in  the 
answer  which  was  filed  in  his  case.  The  case  has  gone  on  towards 
final  hearing.  We  took  our  testimony  in  chief,  making  our  prima 
facie  case.  They  took  then  in  answer  to  that,  occupying  over  a year, 
two  volumes  of  testimony,  one  hundred  and  thirty  depositions.  We 
then  in  reply  to  that,  occupying  about  the  same  length  of  time,  took 
about  one  hundred  depositions,  two  more  volumes  ; and  a volume  of 
exhibits,  ending  last  May.  The  defendants  in  that  case,  the  Draw- 
baugh party,  then  began  to  take  testimony  in  sur-rebuttal,  and  have 
so  far  taken  that  of  one  hundred  and  thirty  witnesses,  and  are  still 
going  on.  You  have  before  you  all  that  testimony  taken  up  to  last 
Thursday  night,  when  we  stopped,  to  come  down  here  before  your 
Honors.  The  testimony  is  all  here  before  your  Honors,  or  will  be 
when  the  sheets  get  here  at  noon.  I do  not  propose  to  read  those 
depositions  or  to  comment  upon  them.  That  does  not  appear  to  me 
to  be  necessary  or  suitable,  but  it  does  appear  to  me  to  be  necessary 
that  I should  state,  in  a few  words,  the  position,  the  posture  of  that 
case,  and  something  about  that  man’s  history. 

They  have  not  only  laid  before  your  Honors  all  the  testimony  taken 
in  that  case,  but  they  have  the  assistance  of  an  affidavit  of  Mr.  Draw- 
baugh himself,  and  the  affidavits  of  about  seventy-five  of  his  wit- 
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nesses  ; they  have  produced  a long  affidavit  of  his  expert  and  patent 
solicitor,  Mr.  Parke  Benjamin ; and  they  also  have  the  assistance  of 
my  learned  brother  Hill,  the  special  counsel  in  the  Drawbaugh  case, 
who  has  taken  all  this  testimony  for  Drawbaugh  and  who  knows 
more  about  it  than  any  other  man  in  the  world,  and  who  is  here  to 
present  that  part  of  the  case  to  you. 

Let  us  look  a little  at  the  Drawbaugh  story  as  they  tell  it.  I pro- 
pose to  read  a few  passages  from  the  sworn  answer  in  the  Draw- 
baugh case,  filed  in  January,  1881 ; that  is  the  story  which  they 
wish  the  Court  to  believe.  It  was  prepared  and  filed  after  they  had 
been  six  or  eight  months  at  work  on  the  case  in  daily  conference  with 
Drawbaugh  ; had  seen  his  witnesses  ; had  taken  affidavits  ; and  it  ex- 
presses their  mature  judgment  of  the  best  and  most  plausible  story 
that  they  can  place  before  the  Court.  I read  from  the  Drawbaugh 
answer,  Drawbaugh  case,  defendants’  proofs,  Yol.  I.  p.  7. 

The  defendants  say  that  Daniel  Drawbaugh  waa»  and  is  the  original 
inventor  and  discoverer  of  the  art  of  communicating  articulate  speech 
between  distant  places  by  means  of  voltaic  and  magneto  electricity, 
and  of  the  construction  and  operation  of  the  machines  and  instru- 
ments for  carrying  such  art  into  practice.  And  then  they  go  on  to 
state  as  follows  : — 

"That  long  prior  to  the  alleged  inventions  by  said  Alexander 
Graham  Bell,  and  long  prior  to  the  respective  inventions  of  said  Gray 
and  said  Edison,  said  Daniel  Drawbaugh,  then  and  now  residing  at 
Eberly’s  Mills,  constructed  and  operated  practical  working  electric 
speaking  telephones  at  said  Eberly’s  Mills,  and  exhibited  their  suc- 
cessful operation  to  a great  number  of  other  persons  resident  in  his 
vicinity  and  elsewhere,  that  the  said  electric  speaking  telephones  so 
constructed  and  successfully  and  practically  used  by  him,  as  afore- 
said, contained  all  the  material  and  substantial  parts  and  inventions 
patented  in  said  patents  No.  174,465  and  No.  186,787,  granted  to 
said  Bell,  and  also  contained  other  and  valuable  inventions  in  electric 
and  magneto  telephony,  and  were  fully  capable  of  transmitting,  and 
were  actually  used  for  transmitting  articulate  vocal  sounds  and  speech 
between  distant  points  by  means  of  electric  currents.” 
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The  " distant  points  ” came  down  finally  to  be  from  one  end  of  his 
workshop  to  the  other  end. 

"That  some  of  the  original  machines  and  instruments  invented, 
made,  used  and  exhibited  to  many  others  long  prior  to  the  said 
alleged  inventions  of  said  Bell,  or  either  of  them  are  still  in  existence, 
and  capable  of  successful  practical  use,  and  are  identified  by  a large 
number  of  persons  who  personally  tested  and  used,  and  know  of  their 
practical  operation  and  use,  in  the  years  1870^  1871, 1872, 1873,  1874, 
and  both  subsequently  and  prior  thereto  ; that  certainly  more  than  fifty, 
and  probably  no  less  than  one  hundred  persons,  or  even  more,  were 
cognizant  of  said  Drawbaugh’s  invention  and  use  of  said  telephones, 
and  of  his  claim  to  be  the  original  and  first  inventor  thereof,  prior  to 
the  alleged  invention  of  said  Bell,  or  either  of  them  ; that  said  Draw- 
baugh,  for  more  than  ten  years  prior  to  the  year  1880,  was  miserably 
poor,  in  debt,  with  a large  and  helpless  family  dependent  upon  his 
daily  labor  for  support,  and  was,  from  such  cause  alone,  utterly  un- 
able to  patent  his  said  invention,  or  caveat  it,  or  manufacture  and 
introduce  it  upon  the  market ; that  said  Drawbaugh  never  abandoned 
his  said  invention,  nor  acknowledged  the  claims  of  any  other  person 
or  persons  thereto,  but  always  persisted  in  his  claim  to  it,  and  in- 
tended to  patent  it  as  soon  as  he  could  procure  the  necessary  pecun- 
iary means  ^nerefo** ; that  said  Drawbaugh  never  acquiesced  in  the 
public  use  of  the  said  Bell,  Gray,  Edison,  Blake  or  other  telephones, 
nor  in  the  claims  of  the  alleged  inventors  thereof,  nor  gave  his  con- 
sent to  such  use,  and  that,  in  view  of  the  facts  aforesaid,  neither  said 
Bell  nor  any  other  person  or  persons  whatever,  except  the  said  Draw- 
baugh, can  now  obtain  a valid  patent  therefor,  nor  are  the  patents 
granted  to  said  Bell  as  aforesaid,  or  either  of  them,  of  any  validity 
or  value  whatever.” 

And  then,  in  further  answering,  the  defendant  says  that  this  same 
Drawbaugh,  after  making,  using  and  extensively  exhibiting  the  in- 
vention to  others,  and  allowing  them  to  experimentally  and  personally 
test  and  ascertain  its  successful  and  practical  operation,  and  after  the 
full  and  repeated  demonstration  of  its  successful  working,  is  that  the 
range  and  capacity  of  its  usefulness  to  the  public  might  be  very  greatly 
enlarged ; and  so  he  went  on  and  made  additional  improvements, 
some  of  which  are  included  in  the  Bell  patent. 
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” That  he  discovered  _ and  invented  some  of  said  additional  im- 
provements prior  to  any  alleged  invention  by  the  said  Bell,  and  that, 
notwithstanding  his  embarrassed  and  impoverished  pecuniary 
condition,  and  his  utter  want  of  mechanical  tools,  materials  and 
appliances  to  conduct  such  work,  he  labored  with  all  reasonable 
diligence  to  perfect  and  adapt  his  said  improvements,  and  did  finally, 
in  due  exercise  of  such  reasonable  diligence,  perfect  and  adapt  the 
same ; and  that  in  so  far  as  the  said  Bell  has  incorporated  such  im- 
provements in  his  said  two  patents,  or  either  of  them,  he,  the  said 
Bell,  has  surreptitiously  and  unjustly  obtained  a patent  or  patents 
for  that  which  was  in  fact  first  invented  by  said  Drawbaugh,  who  was 
using  reasonable  diligence  in  perfecting  and  adapting  the  same  ; and, 
therefore,  the  patent  or  patents  of  the  said  Bell  therefor  is,  or  are, 
invalid  and  void.” 

And  that  the  defendant  corporation,  the  People’s  Company,  have 
acquired  all  of  his  rights,  and  have  filed  an  application  in  the  Patent 
Office  for  the  purpose  of  having  an  interference,  and  obtaining  patents 
therefor.  Well,  it  was,  of  course,  frivolous  to  suppose  that  they 
could  obtain  patents.  The  application  was  made  in  1880,  and  at 
that  time  Mr.  Bell’s  telephones  had  been  in  actual  commercial  use 
for  more  than  three  years,  and  by  thousands  and  thousands. 

The  defendant  further  says,  "that  said  Drawbaugh’s  original  inven- 
tion was  complete,  successful,  operative,  and  practically  and  success- 
fully operated  and  reduced  to  practice  as  a speaking  telephone  ; on 
many  occasions  in  the  presence  and  hearing  of  many  other  persons,  and 
knowledge  thereof  was  freely  communicated  to  the  public  by  said  Draw- 
baugh ; and  that  said  Drawbaugh’s  improvements,  additional  to  his  said 
original  invention,  were  complete,  successful  and  practical  inventions  ; 
that  all  of  his  said  inventions  were  fully  reduced  to  practice  and  com- 
municated to  others  ; but  that  said  other  persons,  having  knowledge 
of  his  legal  and  equitable  right  in  and  to  his  said  inventions,  and  re- 
specting and  acquiescing  in  the  same,  desisted  and  refrained  from 
making  and  using  his  said  inventions,  and  acquiesced  in  his  right 
thereto,  and  never  did,  so  far  as  this  defendant  is  informed  and  be- 
lieves, any  act  to  impair  his  said  rights,  or  which  would  prevent  the 
grant  of  a good  and  valid  patent  or  patents  to  him,  the  said  Daniel 
Drawbaugh,  or  his  assigns,  for  any  or  all  of  his  said  inventions.” 
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Then  the  answer  goes  on  as  follows 

"This  said  defendant,  farther  answering,  says  that  so  far  and  to 
such  extent  as  electric  speaking  telephones  were  put  on  sale  and  into 
public  use  in  this  country  by  others  than  said  Drawbaugh,  prior  to 
said  Drawbaugh’s  application  for  a patent  thereon,  as  aforesaid,  such 
specific  machines  and  instruments,  so  put  on  sale  and  into  public  use, 
were  not  the  specific  machines  and  instruments  invented  by  said 
Drawbaugh  as  aforesaid,  but  were  machines  and  instruments  invented 
by  others  subsequently  to  the  original  and  first  invention  of  the  elec- 
tric speaking  telephone  by  said  Drawbaugh  and  subsequently  to  the 
invention  of  his  said  improvements  thereon  as  aforesaid ; and  that, 
as  this  defendant  is  informed  and  believes,  such  machines  and  instru- 
ments were  so  put  on  sale  and  into  public  use,  not  from  or  by  reason 
of  any  information  derived  from  or  through  said  Drawbaugh,  by  an 
independent  invention,  or  independent  inventions  thereof  by  others 
subsequently  to  said  Drawbaugh’s  original  and  first  invention  as  afore- 
said, and  while  said  Drawbaugh  was  unable,  by  reason  of  his 
poverty  and  other  controlling  influences  as  above  set  forth,  to  patent 
his  said  inventions ; and  that  such  public  use  and  sales  were  without 
the  consent,  allowance  or  acquiescence  of  said  Daniel  Drawbaugh.” 

They  do  not  say  without  his  knowledge  ; only  without  his  consent, 
allowance  or  acquiescence.  The  answer  goes  on  to  state  that  the  use 
of  such  instruments  by  others,  who  subsequently  invented  telephones, 
without  Drawbaugh’s  consent  or  allowance  or  acquiescence,  and  by 
reason  of  any  information  of  their  construction  and  operation  not 
derived  from  or  through  Drawbaugh,  does  not  debar  him  from  the 
right  to  obtain  a patent,  and  does  not  forfeit  or  bar  his  right  to  the 
exclusive  use  of  his  own  prior  invention. 

We  alleged  in  the  bill,  in  that  case,  that  the  reason  why  these 
people  sought  out  and  produced  Drawbaugh  was  not  that  they  wanted 
to  use  any  telephones  that  he  had  made,  but  that  they  had  already 
determined  to  make  them  and  they  sought  him  out  for  the  purpose 
of  a defence.  He  was  not  a man  who  came  forward  because  he  had 
a telephone  they  wanted,  but  because  of  his  supposed  ability  to  make 
a deposition.  That  was  proved  by  one  of  the  respondents.  One  of 
their  most  important  witnesses,  in  some  respects,  was  Mr.  Chellis, 
one  of  the  large  owners,  and,  I think,  a director  in  the  company ; and 
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upon  examination  by  his  own  counsel  — redirect  examination  — this 
question  was  put  to  him  (Mr.  Wolf  was  one  of  the  originators  of 
the  company)  (Drawbaugh  case,  defendants’  proofs,  Yol.  I.  p. 
559) 

" Q . 106.  When  Mr.  Wolf  first  came  to  you  to  negotiate  for  the 
purchase  of  the  Drawbaugh  invention,  did  he  or  not  tell  you  that  he 
represented  a party  who  had  already  purchased  the  telephone  inven- 
tions of  Klemm  and  Tisdel,  and  were  proposing  to  enter  upon  their 
manufacture  and  sale,  and  that  they  expected  trouble  with  the  Bell 
Telephone  Company,  who  claimed  to  monopolize  electric  telephones 
of  all  kinds,  and  that  they  had  already  fully  determined  to  test  the 
validity  and  scope  of  the  Bell  patents,  and  the  question  whether  the 
Klemm  and  Tisdel  telephones  were  infringements  thereof ; what,  if 
any,  statement  did  he  make  on  those  several  points  ? ” 

" Ans . He  did  state  something  to  that  effect ; it  was  in  Mr. 
Jacobs’  room  at  the  hotel ; I can’t  remember  the  exact  words  he  said ; 
it  was  to  the  effect  that  they  wanted  to  use  it  in  evidence  against  the 
Bell  Company ; I mean  they  wished  to  use  the  Drawbaugh  invention 
in  evidence  against  the  Bell  Company.” 

Those  statements  in  the  answer,  stripped  of  all  the  color  and 
verbiage  which  surround  them,  alleged  at  least  this  : That  this  man 
— this  is  the  story  and  the  assertion  — before  1870,  and  from  that 
time  on  until  1880,  had  practical  operative  speaking  telephones  at  his 
shop  continually ; that  he  never  applied  for  a patent  for  them  until 
1880  ; that  they  never  went  into  use  ; that  they  were  never  applied 
to  any  practical  or  useful  purpose ; and  that  their  use  was  merely 
experimental ; and  that  nothing  he  ever  did  or  said  gave  to  the  pub- 
lic any  information  which  led  to  the  transmission  of  speech  or  any 
attempt  to  transmit  it. 

This  is  an  extraordinary  story  : that  he  should  have  invented  so 
much  and  done  so  little  ; that  if  he  had  so  much  it  should  have  re- 
sulted in  so  little,  staggers  belief.  But  to  this  is  added  the  admis- 
sion that  all  he  did  — whatever  it  was  and  whenever  it  was  — was 
freely  made  known  to  his  friends  and  neighbors  ; that  his  ideas  and 
his  instruments  were  fully  communicated  to  the  public  he  reached,  so 
that  fifty  or  a hundred  persons  were  personally  cognizant  of  them, 
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yet  that  nothing  he  said  or  did  was  in  fact  furnished  to  the  public 
the  information  which  taught  them  to  transmit  speech ; but  the 
community  waited  till  Mr.  Bell  offered  his  teachings  ; and  what  he 
did  and  said  and  exhibited  never  excited  in  the  breast  of  a single 
person  the  desire  to  have  one  of  his  instruments  and  to  apply  it  to 
any  useful  purpose  — why,  it  seemed  to  us  that  the  more  witnesses 
there  were  who  saw  a tree  so  barren  of  fruit,  the  stronger  the  proof 
that  the  tree  was  barren  and  worthless,  the  more  certain  it  was  that 
his  story  was  not  true. 

That  was  the  view  we  took  of  it.  Was  it  a sound  view?  It 
seemed  to  us  that  it  was  the  view  which  an  intelligent  business  man 
would  take.  Could  we  assume  that  the  law  would  so  regard  the  facts  ? 
How  do  the  courts  look  at  such  things?  What  kind  of  evidence 
does  the  Court  look  at  when  such  a case  comes  before  it  ? What 
weight  does  it  give  to  the  different  portions  of  the  testimony  when 
such  a case  comes  before  it?  We  have  no  difficulty  in  ascertaining 
what  the  courts  have  done  in  reference  to  such  matters. 

It  is  the  case  with  every  great  and  successful  patent  that,  not  in 
its  struggling  infancy  but  when  it  has  achieved  success,  persons  come 
along  and  say,  "We  knew  all  about  this  long  before ; we  were  poor 
or  we  would  have  invented  it.”  You  will  find,  in  every  one  of  those 
cases,  of  course,  that  the  man  could  produce  witnesses  who  swore 
they  knew  of  it ; you  will  find  in  every  one  of  those  cases  how  diffi- 
cult it  is  for  a patentee,  a stranger  to  the  vicinity  of  the  claimant,  to 
go  into  the  circle  of  that  claimant’s  family  and  friends  and  find  out 
what  the  truth  is.  That  can  never  be  thoroughly  done  in  any  case. 
How  do  the  courts  deal  with  such  cases  ? 

When  one  puts  on  the  ermine  does  he  become  a machine  to  be 
governed  by  depositions,  as  if  he’  was  a counter,  and  leave  aside  his 
common  sense,  his  judgment,  his  power  of  applying  his  mind  to  a 
complicated  state  of  facts,  and  conflicting  testimony;  and  does  he 
lay  out  of  consideration  the  rules  which  govern  men  in  their  actions, 
or,  does  he  still  when  he  goes  on  the  Bench  try  the  question  of  fact, 
and  make  up  his  mind  to  apply  to  it  that  judgment  which  he  is  sup- 
posed to  possess  above  other  men,  resting  on  rules  which  govern 
human  conduct,  and  make  up  his  mind  what  the  real  truth  of  the 
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story  is,  or  at  any  rate,  make  up  his  mind  whether  the  claimant  has 
proved  his  case,  as  he  is  bound  to  prove  it?  Is  he  a machine  to 
count  or  a man  to  judge  other  men?  The  answer  to  that  is  found  in 
a number  of  cases.  I ask  your  Honors  to  permit  me  to  read  one  or 
two  passages,  which  will  set  this  matter  at  rest.  I read,  first,  from 
the  case  of  Wood  v.  The  Cleveland  Rolling  Mill  Company,  4 Fish, 
pp.  560  and  561,  from  the  opinion  of  Judge  Swayne  : — 

” When  a great  success  is  achieved  in  the  field  of  mechanical  in- 
vention, and  the  higher  organism  is  protected  by  a patent,  it  is  almost 
as  certain  that  invasion  will  follow  as  that  there  exists  the  relation 
of  cause  and  effect.  Such  is  the  voice  of  universal  experience.  When 
the  infringer  is  called  to  account,  one  of  two  defences  is  usually  set 
up,  and  frequently  both,  the  first  being  that  the  invention  in  one  of 
the  lower  grades  is  substantially  the  same  with  that  of  the  patent ; 
and  the  confidence  of  the  attacking  witness  is  often  in  proportion  to 
the  distance  in  time  that  one  is  removed  from  the  other.  Their  im- 
agination is  wrought  upon  by  influences  to  which  their  ears  are  sub- 
jected and  beguiles  their  memory.  When  the  defence  is  made  it  is 
the  duty  of  the  courts  and  juries  to  give  it  effect,  but  such  testimony 
should  be  weighed  with  care,  and  the  defence  allowed  to  prevail  only 
when  the  evidence  is  such  as  to  leave  no  room  for  a reasonable  doubt 
upon  the  subject.” 

One  of  your  Honors  said  in  one  case — the  Spees  case  (Couch  v. 
Spees,  60  g.)  — where  the  attempt  was  made  at  the  final  hearing  to 
show  by  a large  number  of  depositions  that  the  particular  thing  had 
been  successfully  and  practically  made,  used  and  completed  previous 
to  the  date  of  the  plaintiff’s  invention,  that  if  the  depositions  of  those 
witnesses  were  inconsistent  with  themselves,  still  more  if  they  were 
inconsistent  with  established  facts,  the  Court  did  not  care  how  many 
there  were,  the  Court  would  not  believe  them,  would  not  believe  the 
story. 

May  I ask  your  Honors’  attention  to  another  leading  case  which 
your  Honors  know  well,  but  from  which  I ask  leave  to  read  a few 
passages.  It  is  Howe  v.  Underwood, — the  great  Howe  sewing- 
machine  case, — reported  in  1 Fish,  162,  and  decided  by  Judge 
Sprague.  That  was  a case  where  there  were  a great  many  witnesses^ 
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and  where  the  defendants  produced  the  remnants  of  a machine  which 
had  undoubtedly  been  made  at  Baltimore  prior  to  the  time  when 
Howe  did  anything. 

[Here  an  inquiry  was  made  by  the  Court  as  to  the  position  of  the 
Drawbaugh  case , and  a long  discussion  ensued  about  it. ] 

Mr.  Storrow  ( continuing ).  — I was  about  to  state  to  your  Honors 
the  considerations  that  weigh  with  the  courts  in  passing  upon  ques- 
tions such  as  are  here  presented,  to  show  how  far  the  courts  are 
influenced  by  the  mere  reading  of  depositions  which  state  the  recol- 
lections of  men,  how  far  they  are  influenced  by  the  whole  history  of 
the  claimant’s  career.  In  the  Howe  sewing-machine  case  this  was 
said : — 

"There  are  certain  great  features  in  this  case  which  are  settled  by 
the  evidence,  and  about  which  there  really  can  be  no  controversy,  and 
which  are  of  great  importance  in  weighing  the  evidence  upon  minute 
questions,  where  there  is  a controversy  as  to  what  took  place  many 
years  ago,  and  depending  solely,  in  many  instances,  upon  the  mem- 
ory of  an  individual  called  upon  to  give  testimony.  This  patent  of 
Mr.  Howe  was  obtained  in  1846.  Up  to  that  time  the  public  had  no 
similar  machine  for  sewing.  So  far  as  the  evidence  is  presented  to 
the  Court  in  this  case,  such  an  instrumentality  for  the  saving  of 
labor  was  not  then  known.  Such  an  invention  had  never  been  prac- 
tically used  — I mean  it  was  not  known  to  the  public  for  any  practi- 
cal or  useful  purpose.  Whether  it  was  known  within  the  meaning  of 
the  law,  in  the  case  of  Mr.  Hunt’s  machine,  the  Court  will  consider 
hereafter.  The  first  machine  for  practical  use  was  made  from  Mr. 
Howe’s  patent,  and  since  he  obtained  that  patent  numerous  machines 
have  been  put  in  operation.  Now  to  whom  is  the  public  indebted 
for  the  present  useful  improvement  or  useful  existence  of  the  sewing 
machine?  Upon  that  there  is  no  question.  There  is  no  evidence  in 
this  case  that  leaves  a shadow  of  doubt  that  for  all  the  benefit  con- 
ferred upon  the  public  by  the  introduction  of  a sewing  machine,  the 
public  are  indebted  to  Mr.  Howe.  The  Constitution  of  the  United 
States  contains  a provision  which  is  the  source  from  which  Congress 
derives  the  power  to  give  to  inventors  an  exclusive  right  as  against 
the  community ; and  all  the  legislation  of  Congress  is  founded  upon 
that  provision,  and  intended  to  carry  it  out.  What  is  that  provision  ? 
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That  Congress  shall  have  power  to  promote  the  progress  of  science 
and  the  useful  arts  by  securing  for  limited  times  to  authors  and  in- 
ventors the  exclusive  right  to  their  respective  writings  and  discover- 
ies.” Now  who  has  promoted  this  useful  art?  Who  is  it,  in  this 
case,  that  comes  within  the  meaning  of  the  Constitution,  that  to 
promote  the  progress  of  the  useful  arts  Congress  shall  have  power  to 
secure  to  inventors  their  inventions  ? Unquestionably,  Mr.  Howe 
and  no  other  person,  has  given  to  the  public  this  invention,  from  the 
evidence  before  the  Court.” 

And  then  the  Court,  discussing  what  must  be  proved,  say  : — 

" A machine,  therefore,  in  order  to  anticipate  any  subsequent  dis- 
covery, must  be  perfected  ; that  is,  made  so  as  to  be  of  practical 
utility,  and  not  to  be  merely  experimental  and  end  in  experiment. 
The  terms  'being  an  experiment,’  and  'ending  in  experiment,’  are 
used  in  contradistinction  of  the  term  'being  of  practical  utility.’ 
Until  of  practical  utility,  the  public  attention  is  not  called  to  the 
invention ; it  does  not  give  to  the  public  that  which  the  public  lays 
hold  of  as  beneficial.” 

It  is  certain,  in  this  case  before  your  Honor,  that  nothing  that 
Drawbaugh  did  ever  was  laid  hold  of  by  the  public  as  beneficial.  He 
never  did  give  to  the  public  anything  which  the  public  desired  to 
use  or  did  use  from  any  information  obtained  from  him. 

Then,  in  discussing  the  evidence,  the  Court  said,  "this  machine 
was  carried  to  New  York,”  and  so  on. 

"It  was  seen  by  various  persons  there,  and  its  work  examined. 
Some  described  it  as  sewing  well,  but  in  no  single  instance  was  the 
work  done  for  use  of  any  name  or  description,  and  in  no  single 
instance  was  the  work  done  ever  put  to  any  use  whatever.  This 
machine  was  never  used  for  any  purpose  whatever,  nor  was  any  per- 
son ever  known  to  seek  for  it,  or  for  its  product  to  be  appropriated 
to  any  use  whatever.  Now  it  is  a little  remarkable  that  a perfect 
sewing  machine  such  as  described  by  the  witnesses  as  producing 
beautiful  work,  strong  work,  as  some  of  them  say,  a machine  per- 
fected, and,  as  some  of  the  experts  say,  better  than  Howe’s ; and 
one  of  them  says,  a machine  in  some  respects  better  than  any  machine 
he  had  ever  seen,  yet  never  produced  work  that  anybody  ever  used 
for  any  purpose  whatever  in  the  city  of  New  York,  or  even  sought  to 
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use  for  any  purpose  whatever,  and  that  it  was  laid  aside  for  years 
without  producing  either  work  for  propagating  itself  in  other  machines 
ever  after.  This  is  a phenomenon  that  requires  to  be  accounted 
for.” 

In  another  case,  a recent  case,  reported  in  107  U.  S.,  p.  203,  the 
Atlantic  Works  v.  Brady,  it  was  a question  of  whether  a patent 
could  be  sustained,  and  they  had  to  consider  a large  amount  of  testi- 
mony of  witnesses,  who  said  that  at  a certain  time  the  alleged  in- 
ventor Brady  had  described  his  invention  to  them  and  made  sketches 
which  they  produced,  — perfectly  respectable  witnesses,  — and  it  was 
very  hard  to  see  how  they  should  be  dealt  with.  This  is  what  the 
Court  said : — 

" Brady’s  whole  conduct  for  months,  as  well  as  his  total  silence  on 
the  subject  of  any  prior  invention  made  by  himself  in  all  his  inter- 
course with  his  associates  in  the  contract,  with  the  government 
officers  in  charge,  and  with  the  superintendents  and  owners  of  the 
foundry  where  the  ' Wiggins  Ferry’  was  fitted  up,  is  the  strongest 
possible  proof  that  no  such  invention  as  he  claims  had  been  projected 
by  him.  The  witnesses  who  speak  of  his  conversations  and  sketches 
in  December,  1865,  and  early  in  1866,  as  communicated  to  them 
with  the  utmost  freedom,  with  no  apparent  object  so  far  as  they 
were  concerned,  must  either  be  mistaken  as  to  the  time  or  as  to  the 
devices  described.  Interested  as  he  is  in  the  suit,  his  own  testimony 
cannot  be  allowed  to  prevail  against  a course  of  conduct  so  utterly 
at  variance  with  it.  It  may  be  true,  but  we  cannot  give  it  effect 
against  what  he  did  and  did  not  do  without  disregarding  the 
ordinary  laws  that  govern  human  conduct.” 

Now,  I do  not  propose  to  spend  one  minute  in  discussing  conflict- 
ing testimony  in  these  records,  but  I ask  your  Honors’  attention  to 
the  facts  admitted  by  Drawbaugh  himself  and  proved  by  contempora- 
neous writings  as  to  what  he  did  and  what  he  did  not  do  ; and  then  I 
propose  to  ask  your  Honors  whether,  without  disregarding  the  laws  that 
govern  human  conduct,  you  can  say  that  it  is  so  clearly  proved  be- 
yond controversy,  beyond  a doubt,  that  he  had  practical,  operative, 
speaking  telephones  at  the  time  alleged,  that,  under  the  circumstances 
of  this  case,  you  are  prepared  upon  that  ground  to  refuse  a pre- 
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liminary  injunction.  That  is  the  question.  Your  Honors  are  not  to 
determine  his  case  and  are  not  expected  to  determine  it,  and  I do  not 
propose  to  argue  questions  in  the  case  which  I should  argue  upon 
final  hearing.  We  are  arguing  the  question  here  whether  there  is 
enough,  under  the  circumstances ' of  this  case,  to  call  upon  your 
Honors  to  refuse  the  relief  which  otherwise  you  would  grant. 

These  reasons  apply  more  strongly  to  an  invention  of  this  kind 
than  to  any  which  can  be  named.  The  courts,  in  deciding  such  a 
question,  have  said  more  than  once,  that,  in  considering  this  kind  of 
testimony,  in  weighing  these  considerations,  they  take  great  note  of 
the  character  of  the  invention,  If  a man  invented  an  improvement 
in  corkscrews,  it  might  have  gone  out  of  sight  and  not  have  affected 
his  life  or  his  conduct.  But  suppose  a man  has  made  a great  inven- 
tion, the  greatest  invention  of  our  time,  the  most  startling  inven- 
tion, an  invention  which  seems  more  nearly  to  have  come  out  of  the 
supernatural  than  anything  we  have  known,  so  much  so  that  his 
story  is  that  he  felt  that  it  was  the  greatest  invention  of  the  period 
himself,  that  his  whole  heart  and  soul  were  bound  up  in  what  he  did 
in  it,  and  what  he  did  about  it  or  sought  to  do  in  or  about  it,  that  he 
knew  and  believed  that  there  was  a fortune  in  it, — why,  may  it  please 
your  Honors,  if  such  an  invention  as  that  had  been  made,  had  existed 
in  that  man’s  shop  for  years  and  years,  it  would  have  colored  his 
whole  life,  it  would  have  controlled  his  life  and  the  lives  of  every- 
body in  that  village  and  in  that  community  where  it  existed. 

Now  what  is  his  whole  history?  In  the  first  place,  we  know 
from  the  statements  in  the  answer  that  his  instruments,  whatever  it 
was  that  he  made  and  whenever  he  made  them,  were  known  to  a 
large  number  of  persons.  In  the  second  place,  they  never  went  into 
practical  use,  nobody  ever  used  them,  he  never  applied  them  to  any 
useful  purpose,  and  he  had  never  appeared  at  the  Patent  Office  until 
1880,  after  defendants,  infringers  of  our  patent,  copyists  of  Mr  Bell, 
had  sought  him  out  as  a defence  to  a suit  which  they  knew  was  im- 
pending. 

This  is  a pretty  strong  state  of  facts  to  overcome.  The  defend- 
ants felt  it,  and  they  sought  to  excuse  it.  They  apologized  for  it, 
and  the  stress  of  these  facts  was  such  that  they  came  into  this  case, 
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and  they  began  their  case  with  an  apology.  What  is  it  ? They 
must  excuse  away  those  facts,  and  they  know  it.  They  make  two 
excuses : one  is  an  alleged  miserable  poverty,  and  the  other  is  an 
alleged  utter  want  (they  use  the  adjectives  pretty  freely)  of  the  ne- 
cessary tools,  materials  and  appliances. 

Now  I want  your  Honors  to  look  through  the  leading  facts  in  his 
historyandtosee,in  the  first  place,  whether  those  excuses  are  true  or 
false  ; because  they  offer  no  other  escape  to  your  Honors  ; and  then 
to  look  at  the  leading  facts  and  to  see  how  consistent  they  are  with 
his  present  claims,  and  whether  a man  of  whose  history  they  are  a 
part  can,  during  all  those  years,  have  had  practical  speaking  tele- 
phones. 

[Here  another  discussion  ensued  as  to  what  proofs  were  technically 
before  the  Court  with  regard  to  Drawbaugh.~\ 

Mr.  Storrow  then  continued  : — 

The  facts  of  the  history  of  Drawbaugt  to  which  I wish  to  call  your 
attention  are  very  few.  They  are  taken  from  his  own  deposition, 
and  from  a few  records  and  papers ; and  I want  your  Honors  to  con- 
sider on  those  facts,  first,  whether  these  excuses,  and  the  only  ex- 
cuses set  up  in  the  answer  by  which  they  try  to  avoid  the  inevitable 
conclusion  from  these  facts,  are  true  or  false ; and,  in  the  second 
place,  whether  the  several  facts  stated  in  their  depositions  are  not 
entirely  inconsistent  with  each  other. 

The  story  he  tells  is  that  he  first  made  two  instruments  which  are 
here  (marked  F and  B)  about  the  year  1867  or  1868;  Drawbaugh’s 
own  testimony  about  those  two  instruments,  which  were  separate 
instruments  connected  by  a line  wire,  the  glass  tumbler,  "F,”  being, 
he  says,  a transmitter,  and  the  other  one,  the  tin  can,  "B,”  being,  he 
says,  a receiver,  is  before  your  Honors.  It  is  said  that  there  was 
formerly  a bladder  across  the  top  of  "F”  and  across  one  end  of  "B,”  and 
that  the  bladder  of  " B ” carried  an  armature,  and  that  there  was  an  ar- 
mature across  the  other  end  of  the  transmitter,  opposite  to  this 
electro  magnet.  The  diaphragm  and  alleged  armature  are  gone.  It 
is  said  that  there  were  various  parts  inside  the  transmitter  which  are 
now  gone.  There  has  recently  been  made,  for  convenient  use  in 
this  case,  an  instrument  which  Mr.  Drawbaugh  says  substantially 
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and  more  or  less  nearly  resembles  in  its  general  features  the  original 
which  he  claims  to  have  made.  The  original  tumbler  instrument 
had  the  bottom  broken  off. 

Mr.  HilL.  — Both  of  those  instruments  were  originally  lined  with 
plaster  of  Paris.  Both  the  tumbler  and  tin  can  had  a coating  of 
plaster  of  Paris  on  the  interior  surface  to  deaden  the  vibration  of  the 
sound,  so  that  the  sound  would  reach  the  ear  more  correctly. 

Mr.  Storrow.  — These  instrument^,  I now  show,  marked  " C ” and 
"I,”  or  the  instruments  of  which  these  are  the  remains,  and  which 
originally  had  a magnet  and  some  other  contrivances  on  them,  — so 
it  is  said,  - — are  alleged  to  have  been  made  not  later  than  the  spring  of 
1870,  or  somewhere  before  that.  That  is  what  Mr.  Drawbaugh  tes- 
tifies ; and  he  said  he  had  made  the  tumbler  and  the  tin  can  some  two 
or  three  years  before  the  summer  of  1870.  For  their  claims  as  re- 
sults I refer  your  Honors  to  his  own  testimony.  It  is  as  follows  : — 

" Q . During  that  time,  and  before  you  made  instrument  r C,’ 
what  results  had  you  been  able  to  get  with  instruments  ' B ’ and 
'F’? 

"A.  Sufficiently  good  to  be  heard  distinctly.  There  were  even 
words  that  were  whispered  ; you  couldn’t  just  hear  the  words  exactly, 
but  could  hear  the  whispering.  I did  that  often.  Spoken  words 
you  could  hear  — the  whole  sentences ; I mean  words  spoken  out 
loud,  and  not  whispering  merely.  I would  have  persons  in  the  cel- 
lar reading  printed  matter  — some  advertisement,  or  something  — 
and  I could  hear  the  words  that  were  read.  And  at  other  times  I 
would  go  down  into  the  cellar  and  read  something,  and  coming  up 
they  would  repeat  the  words  to  me  that  I had  read.” 

One  part  of  this  instrument  " I ” is  an  old  piece  said  to  have  been 
found  in  the  garret,  and  when  produced  in  this  case  first  it  was 
merely  a wooden  box.  The  magnet  and  diaphragm  have  been  put  in 
it  since  it  was  first  produced  and  marked  in  this  case. 

That  is  his  claim  ; that  is  a part  of  his  story  ; that  those  two  instru- 
ments, the  tumbler  "F,”  and  the  tin  can  "B,”  made  in  1867,  were 
such  thoroughly  practical,  good  operative  speaking  instruments  that 
an  unskilled  man  managing  them  with  Drawbaugh  at  one  end  and 
any  unskilled  country  person  at  the  other  end  could  hear  whole  sen- 
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tences,  and  advertisements,  or  something  read  from  the  newspapers. 
If  that  he  true,  they  were  perfectly  operative  instruments,  good  in- 
struments ; and  that  is  the  story  they  tell  now.  And  then  they  al- 
lege and  claim  that  "C ” and  "I ” were  better  still.  So  their  story  is 
that  for  1867  they  had  instruments  of  the  capacity  described  in  the 
answer  just  quoted. 

I want  to  look  at  the  history  and  career  of  this  man  from  1867 
downwards  and  compare  it  with  pretensions  put  forward  for  him. 
The  claim  and  the  allegation  is  that  in  1867  he  had  instruments  of 
the  perfection  described,  and  that  from  that  time  on  he  kept  those  in- 
struments and  continually  made  others,  each  better  than  its  prede- 
cessor, so  that  from  1867  he  had  instruments  practically  operative  to 
carry  on  conversation  and  read  through  when  in  the  hands  of  an  un- 
skilled person.  This  is  the  claim,  and  I want  to  see  if  the  credulity 
of  man  is  so  great  as  to  believe  that  the  man,  the  undisputed  facts  of 
whose  history  during  all  those  years  are  such,  could  have  had  such 
instruments.  I shall  state  to  you  the  facts  of  Drawbaugh’s  history, 
since  1866  or  1867,  and  ask  you  if  you  believe  that  history  is  the 
history  of  a man  who  had  the  speaking  telephone. 

What  is  the  history  of  this  man  ? In  the  first  place,  this  man  had 
been  an  inventor  and  patentee  from  his  youth  upwards.  So  he  has 
testified  in  this  case.  He  was  a mechanic,  a skilled  workman,  living 
three  miles  from  Harrisburg.  He  was  not  a man  to  whom  a patent 
was  a new  and  strange  thing.  He  had  begun  at  an  early  period  of 
his  life  to  take  out  patents.  He  took  out  a patent  in  1851 ; another 
in  1855  ; another  in  1863  ; another  in  1863  ; another  in  1865  ; still 
another  in  1866  ; another  again  in  1866  ; another  in  1867  ; he  applied 
for  a couple  more  in  1878.  He  was  a man  thoroughly  familiar  with 
patents.  He  was  a professional  inventor.  That  was  a large  part  of 
his  living.  He  made  his  living  by  making  inventions  and  selling 
them,  — and  he  had  great  success  in  selling  them. 

In  1864  or  1865  he  undertook  to  invent  a nail  plate  feeder,  or  some 
improvement  in  machinery  to  feed  the  plates  automatically  instead  of 
by  hand.  He  got  two  of  his  neighbors,  Mr.  C.  Eberly  and  Mr.  B. 
Frank  Lee,  who  was  the  brother-in-law  and  private  secretary  of 
Governor  Geary,  to  take  an  interest  in  that,  and  to  advance  the 
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money  to  construct  the  first,  the  experimental  machine,  and  takeout 
the  patents,  to  pay  him  for  all  the  materials  put  into  that  machine 
and  for  his  time  and  labor  while  he  was  experimenting.  That  was 
an  experiment  that  his  neighbors  went  into  and  paid  him  considerable 
money  for.  That  enterprise  went  on  until  the  last  of  his  patents  was 
taken  out  in  1867  ; and  the  evidence  is  that  in  1871  or  1872  he  was 
still  at  work  upon  that. 

In  1866  he  undertook  to  invent  an  improvement  in  a molasses  fau- 
cet. The  grocer  in  the  village  suggested  that  there  might  be  a better 
manner  than  that  then  in  use  of  drawing  molasses  from  a cask,  and 
Drawbaugh  said  that  he  could  make  such  a faucet ; and  he  made  one 
in  two  or  three  days,  and  carried  it  to  the  grocer,  and  the  grocer 
was  so  well  pleased  with  it  that  he  said  that  for  a half  interest 
he  would  pay  the  expenses  of  obtaining  a patent  upon  it  and 
pay  the  expenses  of  perfecting  the  invention  and  making  the 
faucets,  and  pay  for  Mr.  Drawbaugh’s  time  while  he  was  working  on 
the  invention  to  perfect  it,  getting  out  the  patents,  — and  he  did  pay 
that.  Drawbaugh  then  went  on,  and  a patent  was  taken  out  in  1866, 
— or  rather  two  patents  were  taken  out  upon  it.  Then,  in  1867, 
Drawbaugh,  still  owning  a half  interest  in  the  faucet  covered  by  those 
two  patents,  sold  that  half  interest  for  one  thousand  dollars  to  one  of 
his  neighbors,  taking  a note  for  it,  and  that  note  was  a good  note 
at  the  time  it  was  given.  Drawbaugh  indorsed  the  note,  and  got  it 
discounted  in  April,  1869.  The  note  has  never  been  paid  by  any 
one  since ; but  Drawbaugh  got  the  thousand  dollars  on  it,  in  cash, 
in  April,  1869. 

His  next  invention,  or  rather  a part  of  the  same  invention,  was  a 
rotary  pump,  a kind  of  chambered  rotary  pump,  with  a crank  and  a 
chamber.  It  was  made  upon  the  same  principle  as  the  molasses  faucet, 
and  was  so  constructed  that  it  could  be  used  either  as  a faucet  or  as 
a pump.  He  sold  the  right  of  the  faucet  to  a company  by  the  name 
of  Gardner  & Croll,  one  half  to  the  grocer  Croll  for  the  expenses, 
and  the  other  half  to  Gardner  for  one  thousand  dollars,  for  which  he 
took  Mr.  Gardner’s  note  already  mentioned.  Then,  having  turned 
his  faucet  into  a pump,  or  rather  having  made  a pump  on  the  same 
principle  as  the  faucet,  he  sold  out  to  another  company  the  right  to 
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use  his  pump.  That  company  was  formed  and  made  this  purchase 
in  1867,  having  agreed  to  pay  six  thousand  dollars  for  his  invention. 
They  did  pay  him,  in  fact,  five  thousand  dollars  for  five  sixths  of 
their  agreement ; he  retaining  one  sixth  interest  in  the  company  for 
the  other  thousand  dollars. 

That  concern  was  organized  first  as  an  association,  and  was  known 
as  the  Drawbaugh  Pump  Company.  Some  time  afterwards  it 
bought  the  faucet  right,  and  in  1870  was  reorganized  as  a corpora- 
tion, under  the  name  of  the  "Drawbaugh  Manufacturing  Company.” 
It  paid  him,  as  I have  said,  $6,000  for  the  right  to  make  pumps 
under  this  patent,  or  more  exactly  $5,000,  for  five  sixths  of  it,  and 
raised  about  $20,000  more  in  cash,  with  which  it  bought  a machine 
shop,  and  stocked  it  with  machinery,  and  made  him  master  mechanic 
of  it,  and  he  has  since  occupied  it  rent  free. 

That  I may  be  correct  about  this  I will  read  from  the  defendants’ 
record.  John  B.  Drawbaugh,  brother  and  next-door  neighbor  of  the 
claimant,  testified,  Defendants’  record,  Drawbaugh  case,  p.  616  : — 

"Daniel  . . . sold  the  right  of  the  faucet  to  a company  by  the  name 
of  Gardner  & Crull  for  $1,000,  for  which  he  took  Mr  Gardner’s 
paper  with  Jacob  Coover’s  name  as  security.  Then  Daniel  turned 
the  faucet  into  a pump,  or  rather  made  a pump  on  the  same  principle 
as  the  faucet.  On  that  they  formed  a company  in  the  names  of  Mr. 
Gorgas,  Musser,  Hursh  and  others  ; they  were  to  pay  him  a consid- 
eration of  $6,000,  as  I have  heard.  That  company  established  a 
machine  shop  at  Eberly’s  Mills,  which  some  of  the  company  told  me 
cost  from  $20,000  to  $25,000.  After  manufacturing  the  pump  for 
about  one  year  they  found  the  pump  to  be  a failure.  The  pump 
company  then  purchased  the  Drawbaugh  rotary  molasses  faucet  from 
Mr.  Gardner  and  others.” 

"They  had  paid  Mr.  Drawbaugh  $5,000  for  five  sixths  of  the  right 
to  make  pumps  under  these  two  patents.  He  paid  back  about  $1,000 
of  that  as  assessments  on  his  share  towards  furnishing  the  active 
capital  for  the  concern,  but  that  left  him  the  owner  of  one  sixth  or 
one  ninth  of  the  stock  of  the  company,  which  was  of  course  property 
in  his  hands.” 

He  was  not  paid  his  $5,000  in  cash,  but  took  it  part  in  cash  and 
part  in  notes,  so  that  the  payment  ran  along  for  about  two  years. 
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In  1873  that  company  gave  up  their  business.  Not  being  success- 
ful, they  sold  out  their  business  property  and  plant  for  $7,000  and 
divided  the  proceeds  among  the  stockholders,  and  as  his  share  in  that 
transaction  Mr.  Drawbaugh  received  $425  paid  to  him  in  the 
summer  of  1873. 

But  he  did  not  stop  there.  In  1875  there  was  an  axle  company 
formed  upon  the  invention  of  another  neighbor,  and  they  had  their 
work  all  done  in  Mr.  Drawbaugh’s  shop  and  employed  him  to  super- 
intend their  work  and  design  and  build  their  special  tools. 

Thus  between  the  spring  of  1867  and  the  spring  of  1876,  during 
the  nine  years  before  the  date  of  Mr.  Bell’s  patent,  this  man  actually 
received  in  cash  about  $9,000  over  and  above  what  he  earned  by  his 
labor  as  a jobbing  machinist  during  a considerable  part  of  that  time. 

What  did  he  do  with  this  money  ? He  did  not  expend  it  in  tele- 
phones. He  did  not  expend  it  by  trying  to  take  out  a patent  for 
telephones.  The  gentlemen  on  the  other  side  spent  a great  deal  of 
time  when  they  were  taking  the  deposition  of  this  man  in  trying  to 
account  for  this  money.  They  tell  us  what  he  did  with  some  of  this 
money.  In  1867  and  1868  he  bought  a double  house  with  it,  — a 
double  house  and  a blacksmith’s  shop ; he  lived  in  one  part  of  it 
rent  free  during  all  these  years  and  rented  the  other  half  for  $110  a 
year  to  a good  paying  tenant.  By  and  by  he  sold  that  house  and 
bought  another ; and  he  had  this  real  estate  unincumbered  or  only 
in  part  incumbered  for  all  this  long  time.  He  furnished  his  house, 
he  bought  and  has  always  owned  a parlor  organ.  He  gave  his  father 
$1,000  in  1869  towards  buying  a farm,  and  afterwards  about  $400 
more  to  help  him  along  from  time  to  time. 

That  was  his  condition  as  to  money.  His  condition  as  to  other 
resources  as  to  getting  assistance  from  his  neighbors  was  still  more 
remarkable.  In  1865  he  got  two  friends  to  contribute  money  to 
work  up  an  invention  known  as  a nail  plate  feeder.  In  1866 
others  contributed  money  to  work  up  an  invention  in  molasses 
faucets.  In  1867  others  contributed  money  to  the  extent  of  thou- 
sands of  dollars  to  work  up  his  invention  on  pumps  and  to  manufac- 
ture them.  About  the  same  time  another  company,  called  the  Mill 
Bush  Company,  was  gotten  up  among  his  neighbors  to  manufacture 
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mill  bushes  which  another  neighbor  had  patented,  and  they  raised 
several  thousand  dollars  which  was  expended  in  machinery,  which 
was  constructed  in  his  shop  according  to  his  designs,  and  in  making 
tools  and  machinery  under  his  direction  — more  exactly  this  machin- 
ery was  made  by  the  Drawbaugh  Manufacturing  Company,  of 
which  he  was  foreman.  In  1875  another  association  was  got  up 
by  other  neighbors  to  make  a patent  axle  invented  by  one  Kline, 
and  all  the  work  which  was  done  in  connection  with  that  invention 
was  done  at  Drawbaugh’s  shop,  and  he  was  intrusted  with  it  and 
with  designing  special  tools  for  it.  They  purchased  at  least  $1,000 
worth  of  new  machinery,  and  he  designed  and  constructed  special 
tools  for  them.  In  1878  he  got  up  another  concern  to  make  a mag- 
netic clock,  which  he  alleged  to  be  his  own  invention,  and  there  was 
a company  formed  in  order  to  manufacture  the  clock.  They  paid 
him  $500  in  cash  and  agreed  to  give  him  a part  of  the  profits  of  the 
concern,  bought  more  machinery  and  put  about  $1,000  to  $1,500 
cash  into  the  enterprise. 

Therefore  it  appears  that  during  the  nine  or  ten  or  a dozen  years 
before  the  date  of  Mr.  Bell’s  patents  Drawbaugh’s  friends  raised  and 
invested  nearly  $30,000  in  his  machine  shop  and  on  the  faith  of  his 
inventions  and  his  skill  as  a designer ; not  only  on  what  he  had  done 
but  on  his  inchoate  inventions,  on  their  faith  in  what  he  could  do  as  an 
inventor.  And  yet,  now  your  Honors  are  asked  to  believe  that  with 
this  large  amount  of  money  actually  passing  into  his  hands  he  had  not 
enough  to  get  a patent.  Yet  this  man  had  over  $9,000  actually  pass- 
ing into  his  hands  in  cash  during  nine  years ; he  could  afford  to  give 
away  $1,400  to  his  father.  He  had  a neighborhood  around  him 
which  was  willing  and  able  to  raise,  and  actually  did  raise,  over 
$30,000  in  the  ten  years  to  be  expended  on  the  faith  they  had  in 
him  as  inventor  and  a constructor  of  machinery ; you  are  asked  to 
believe  that  this  man  could  not  raise  money  enough  to  take  out  a 
patent  on  a machine  which  he  had  perfected  and  ready  for  use,  and 
which  he  believed  to  be  the  most  important  and  valuable  invention 
ever  made.  You  are  asked  by  the  answer  to  believe  that  the  reason, 
the  substantial  and  only  reason,  why  he  did  not  do  so  was  that  dur- 
ing all  these  years  he  was  so  "miserably  poor.”  That  is  false.  It  is 
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not  true.  There  is  not  a word  of  truth  in  it.  He  had  the  money  in 
his  pocket  and  he  chose  to  spend  it  on  other  things  and  to  give  it 
away.  He  had  around  him  as  few  men  ever  had  — a neighborhood 
that  raised  $30,000  in  ten  years  to  spend  in  his  shop  chiefly  on  his 
inventions. 

These  were  not  all  his  advantages.  This  pump  company  that 
made  his  rotary  pump  and  fitted  up  the  machine  shop  and  ran  it, 
formed  about  the  beginning  of  1869,  when  the  business  of  manufac- 
turing his  pump  was  unprofitable.  But  they  had  their  shop  and 
their  organization  and  their  capital,  and  so  they  sought  for  other  oc- 
cupation ; and  what  did  they  do  ? Why,  they  set  out  to  find  some 
other  invention  of  his  that  they  could  work  on.  They  still  had  faith 
in  him.  They  still  had  faith  in  his  inventions  to  such  an  extent  that 
they  were  willing  to  put  their  money  into  some  other  invention  if 
he  could  offer  any.  I will  read  an  extract  from  the  record  of  the 
proceedings  of  that  company  to  show  what  they  offered  and  proposed 
to  do : — 

In  Yol.  III.,  p.  316  of  the  complainants’ proofs  and  exhibits  in  the 
Drawbaugh  case  is  an  extract  from  the  record  of  the  Drawbaugh 
Pump  Company,  dated  Jan.  29,  1869  : — 

" Met  at  the  factory.  Daniel  Drawbaugh  agreed  to  give  his  gas 
governor,  that  he  is  now  preparing  to  secure  a patent  for,  to  the 
company,  for  the  company’s  use  and  benefit,  the  conditions  to  be 
agreed  upon  hereafter.” 

And  thereafter  the  company  had  a meeting  at  the  shop.  Mr. 
Drawbaugh  made  a gas  governor  for  the  purpose  of  exhibiting  it  to 
them.  He  fitted  up  a retort  outside  and  ran  piping  into  his  shop 
and  made  gas  and  worked  it,  and  they  met  to  see  it.  I will  read 
what  he  says  about  it  (Drawbaugh’s  deposition,  defendants’  record, 
Yol.  II.  p.  1001)  : — 

" I made  the  second  gas  governor  more  complete,  in  order  to  show 
it  to  the  Drawbaugh  Pump  Company  for  the  purpose  of  illustrating 
it  to  them,  for  the  purpose  of  getting  them  to  take  an  interest  in  it. 
There  were  some  inquiries  made  about  the  machine,  and  it  was 
found  that  the  gas  company  would  not  allow  it  to  be  attached  to  the 
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meter.  I guess  that  for  that  reason  there  was  not  anything  done. 
They  didn’t  take  an  interest  in  it.” 

There  he  had  a company  named  after  him ; it  was  actually  incor- 
porated as  the  Drawbaugh  Manufacturing  Company.  This  company 
met  at  the  machine  shop  it  had  equipped  and  of  which  he  was  fore- 
man, with  the  capital  ready  to  put  into  business,  was  actually  trying 
to  find  some  invention  of  his  to  exploit,  and  he  had  this  practical 
working  speaking  telephone,  if  his  story  be  true,  in  the  same  shop, 
in  the  same  building  where  this  company  met  on  that  day  and  for 
two  years  before,  and  he  did  not  mention  it  to  them.  What 
they  wanted  to  do  was  to  see  what  invention  of  Drawbaugh’s 
they  could  take  up  and  exploit,  and  he  showed  them  and  they  took 
up  a gas  governor  ! He  could  not  raise  the  money  to  take  out  a 
patent  for  his  telephone ; he  could  not  raise  the  money  to  purchase 
the  tools  and  materials  with  which  to  make  that  instrument ; and  yet 
here  he  had  a company  formed  and  named  after  him,  assembled  in 
his  shop,  and  what  he  asked  them  to  take  up  was  his  gas  governor  ! 
and  he  was  able  to  make  a new  gas  governor,  and  to  fit  up  a retort 
and  run  piping  into  his  shop  in  order  to  explain  and  develop  it ! 
They  did  not  take  up  that  machine  for  the  reason  he  states.  But 
they  had  not  lost  faith  in  Drawbaugh  as  an  inventor.  They  next 
proposed  to  see  if  they  could  not  find  something  else  of  his  upon 
which  they  could  operate.  Apparently  he  had  nothing  to  show  them, 
for  they  asked  him  to  go  to  work  and  make  a new  invention.  I will 
read  from  the  minutes  of  that  company  of  the  26th  of  March,  1869, 
the  following  entry.  They  had  heard  at  that  time  that  there  was  a 
profit  to  be  made  in  the  manufacture  of  screws,  and  here  is  what 
they  said  about  it : — 

"On  motion  of  Henry  S.  Bupp  and  Daniel  Drawbaugh  it  was 
agreed  that  Daniel  Drawbaugh  shall  as  speedily  as  possible,  not  to 
interfere  with  other  necessary  work,  get  up  and  make  a screw  machine 
for  the  use  of  the  shop  and  its  benefit.” 

Now  at  this  time,  if  the  story  of  this  man  be  true,  he  had  had 
practically  operative  speaking  telephones  in  his  shop  for  two  years, 
and  yet  there  is  not  a word  in  the  record  of  this  company  which  looks 
towards  speaking  telephones.  They  were  trying  to  get  some  of  his 
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inventions  to  manufacture  them,  and  they  asked  him  to  get  up  some 
new  invention  or  to  produce  something  which  they  could  manufacture  ; 
and  yet  with  this  company  organized  and  ready  to  furnish  the  capital 
to  develop  any  invention  which  he  might  think  he  could  make,  he 
never  said  one  word  about  a telephone ; and  there  is  no  mention  of 
such  a thing  as  the  telephone  in  the  records  of  that  company,  the 
specific  purpose  of  which  was  to  seek  for  and  make,  and  if  need  be 
patent  some  invention  of  Mr.  Drawbaugh’s.  Could  anything  be 
stronger  than  that  to  demonstrate  the  utter  inconsistency  and  incredi- 
bility of  the  story  which  this  man  tells  you? 

Again  r they  did  not  build  a screw  machine.  Perhaps  he  could  not 
invent  it,  but  they  still  went  on,  and  they  changed  themselves  from 
a partnership  or  association  into  a corporation,  and  they  called  that 
corporation  (formed  in  1870)  the  Drawbaugh  Manufacturing  Com- 
pany. Now  it  is  a little  startling  that  this  man  whom  one  might 
suppose,  from  the  color  given  to  his  story,  was  unnoticed  and  un- 
known, was  so  noticed  and  known  as  an  inventor  that  in  1870  a cor- 
poration with  an  actual  cash  capital  of  $20,000  was  got  up  to  exploit 
his  inventions,  and  called  "The  Drawbaugh  Manufacturing  Com- 
pany,” and  yet  they  did  not  exploit  the  speaking  telephone. 

In  Yol.  I.  of  the  defendants’  proof  in  the  Drawbaugh  case,  in  the 
testimony  of  the  witness,  Mr.  Gorgas,  the  treasurer  of  the  company, 
is  printed  an  advertising  billhead  of  the  Drawbaugh  Manufacturing 
Company,  which  was  published  some  time  in  the  year  1870,  as 
follows : — 

"Drawbaugh  Manufacturing  Company,  Box  46,  Shiremanstown, 
Pa.,  Manufacturers  of  Drawbaugh’s  Rotary  Power  Pump  for  Mining 
and  Factory  use,  Drawbaugh’s  Self-measuring  Faucet  for  drawing 
and  measuring  molasses,  honey,  tar,  and  all  other  viscid  liquids. 
Also  Stave  Cutters,  Stave  Jointers,  Mill  Trams,  Hydraulic  Rams, 
etc.  All  kinds  of  Job  Work  and  Building  of  Special  Machinery 
solicited  and  attended  to  promptly.” 

It  appears  from  other  parts  of  that  case  that  all  these  things  were 
claimed  by  him  as  his  inventions.  He  described  himself  as  a man 
who  was  capable  of  making  and  who  did  make  inventions  of  all  kinds. 
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That  was  his  business.  It  appears  elsewhere,  from  his  own  deposi- 
tion, that  he  was  the  master  mechanic  who  designed  the  machinery 
for  which  this  very  company  was  to  pay  and  with  which  they  were  to 
operate  his  inventions.  Was  he  a man  unnoticed  and  unknown? 
Was  he  a man  with  no  friends?  Was  he  a man  who  knew  nobody 
who  would  take  an  interest  in  his  inventions  ? 

There  is  one  more  circumstance  here  which  I desire  to  call  to  the 
attention  of  the  Court.  I pass  over  many  others  for  want  of  time, 
but  I will  ask  your  attention  to  one  or  two  matters.  The  answer 
says  — it  says  so  substantially — that  the  reason  why  he  did  not 
manufacture  telephones  for  sale  was  because  of  his  utter  want  of  the 
proper  tools,  materials  and  appliances.  As  to  that  let  me  say  this  : 
Before  1867  he  had  his  own  workshop,  where  he  did  a great  deal  of 
work  and  made  a number  of  machines.  In  1867  this  Drawbaugh 
Company  spent  $20,000,  more  or  less,  in  fitting  up  a machine  shop, 
driven  by  water  power,  in  a building  which  he  always  afterwards 
used  as  a machine  shop.  In  1873  they  sold  out  to  another  concern, 
Hauck  Bros.  & Co.,  who  continued  the  machinery  there,  and  the 
work  continued  to  go  on  there.  In  1875  a company  called  "The 
Axle  Company”  put  still  more  machinery  into  that  building,  and 
during  all  that  time  this  man  Drawbaugh  had  the  free  use  of  that 
machine  shop  and  of  that  machinery  to  do  with  it  just  as  he  pleased. 
His  house  was  rent  free.  He  was  the  possessor  cf  real  estate  which 
brought  him  in  $110  a year  in  rent  besides.  He  had  a shop  equipped 
with  $20,000  or  $25,000  worth  of  machinery  driven  by  water 
power,  and  yet  he  was  in  utter  want  of  the  proper  tools,  materials 
and  appliances  with  which  to  perfect  this  invention.  During  that 
time  he  received  $9,000  or  $10,000  in  cash,  which  passed  into  his 
pockets  and  through  his  hands.  Need  I say  anything  further  as  to 
the  truthfulness  of  that  story  ? He  had  the  Drawbaugh  Manufactur- 
ing Company,  during  a part  of  that  time,  hunting  around  to  find 
some  one  of  his  inventions  out  of  which  they  could  make  a profit, 
and  yet  he  comes  here  and  asks  your  Honors  to  believe  that  during 
all  that  time  he  could  not  raise  $50,  could  not  find  any  one  who 
would  have  had  faith  enough  in  him  as  an  inventor  to  have  invested 
$100  with  which  to  take  out  a patent  on  this  practical,  operative,  per- 
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fected  speaking  telephone,  which  he  regarded  as  the  greatest  inven- 
tion of  his  life.  You  know  that  if  he  had  had  the  thing  to  show  he 
would  have  got  the  money  in  a week. 

A little  more  than  that.  In  the  course  of  the  testimony,  and  for 
the  purpose  of  proving  with  an  appearance  of  minuteness  the  way  in 
which  he  spent  all  this  money  for  one  thing  and  another,  but  never 
for  the  manufacture  and  introduction  of  a speaking  telephone,  the 
defendants  introduced  a bill  which  was  made  out  at  his  shop  by 
somebody  who  went  there  to  collect  from  him.  The  bill  was  made 
out  on  one  of  Daniel  Drawbaugh’s  printed  billheads.  And  it  is  in- 
teresting to  notice  how  this  man,  who  was  so  "miserably  poor,”  in 
such  "abject  poverty,”  "utterly  destitute  of  the  proper  tools,  appli- 
ances and  materials,”  describes  himself.  The  billhead  will  be  found 
in  the  third  volume  of  the  complainants’  case — the  volume  of 
exhibits — on  p.  362.  It  reads  as  follows  : — 

"Bought  of  DANIEL  DBAWBAUGH,  Practical  Machinist; 
Small  machinery,  patent  office  models,  electric  machines,  &c.,  a 
specialty.” 

He  could,  they  tell  us,  make  that  electrical  machine  which  we  call 
a telephone ; yet,  having  had  it  in  his  shop  in  practical  working 
operation,  he  could  not  make  duplicates  of  it  for  use  for  over  six 
years,  because  he  was  in  utter  want  of  the  proper  tools,  materials 
and  appliances,  and  yet  he  had  got  far  enough  to  advertise  himself 
as  a practical  machinist,  with  the  making  of  electric  machines  a 
specialty.  That  bill  was  printed  in  1876;  certainly  not  later  than 
that. 

There  is  another  circumstance  which  is  of  importance  in  this  con- 
nection. In  1878  he  had  made  another  invention  in  a molasses 
faucet,  an  improvement  on  his  previous  faucet ; and  he  sold  and  dis- 
posed of  it  to  get  people  to  back  him  and  to  supply  the  necessary 
funds  to  patent  it  and  to  introduce  it.  Upon  that  he  got  into  an 
interference  controversy  at  the  Patent  Office.  His  deposition  was 
taken  in  that  interference  in  1879.  A certified  copy  of  that  deposi- 
tion was  procured,  and  that,  with  all  the  evidence  in  that  interference 
case,  in  the  molasses  faucet  case,  was  put  into  this  case.  When 
he  was  under  cross  examination  he  was  asked  to  read  it  and  examine 
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it,  and  see  whether  there  was  anything  he  wanted  to  alter  or  correct 
in  it ; and  he  stopped,  read  it  and  said  that  it  was  all  right,  and  that 
he  did  not  want  to  alter  or  correct  anything  in  it ; and  on  re-exam- 
ination he  was  not  asked  to  alter  or  amend  it.  In  the  course  of  that 
faucet  deposition,  taken  in  1879,  a question  was  put  to  him  in  which 
his  counsel,  one  of  his  counsel  in  the  present  suit,  called  upon  him 
to  explain  and  to  construe  a patent  specification.  The  question  was 
put  to  him  by  his  own  counsel,  and  the  counsel  on  the  other  side 
objected  that  he  was  not  an  expert,  and  therefore  not  a competent 
and  fit  person  to  testify  in  reference  to  the  meaning  of  the  specifica- 
tion ; whereupon  his  own  counsel  dropped  the  question  for  the 
moment,  and  proceeded  to  qualify  him  in  order  to  show  that  he  was 
a fit  witness  on  that  subject.  That  testimony  will  be  found  in  the 
third  volume  of  the  complainants’  proofs,  p.  123.  He  was  first  asked 
how  many  inventions  he  had  made ; and  it  appears  from  his  own 
story  that  he  had  made  something  like  fifty.  He  was  asked  how 
many  he  had  patented,  and  he  said  that  he  had  patented  over  a dozen. 
Then  the  testimony  goes  on  as  follows  ; — 

" Q.  Have  you  applied  for  and  procured  in  person  patents  for 
any  of  them  or  have  you  not? 

"A.  Yes,  sir;  I mean  I made  my  own  specifications,  models  and 
drawings  and  drew  my  claims. 

" Q.  Have  you  or  have  you  not  done  the  same  for  other  invent- 
ors? 

"A.  Yes,  sir ; I have.” 

And  upon  cross  examination  (p.  155),  when  he  was  cross  exam- 
ined on  the  same  subject  he  said  : — 

" Cross-  Q.  You  stated  that  you  have  made  your  own  specifica- 
tions, models  and  drawings,  and  also  done  so  for  others.  Have  you 
not  uniformly  had  an  attorney  of  record  in  all  your  patent  cases  in 
addition  to  yourself  who  has  supervised  and  corrected  your  specifi- 
cations and  claims  ? 

"A.  All  my  cases  through  the  office  were  gotten  by  attorneys,  but 
some  of  them  were  dictated  and  drawn  up  by  me,  though  I have 
taken  out  a number  of  patents  for  other  parties.  I prepared  their 
papers  and  drawings,  but  they  made  their  own  applications.  It  was 
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then  not  necessary  to  have  a power  of  attorney  from  the  parties. 
There  was  no  attorney  of  record  in  these  cases.” 

Now  that  was  a statement  clear  and  distinct,  made  for  a purpose 
and  called  out  by  his  own  attorney,  Mr.  Jacobs,  who  is  one  of  the 
owners  of  this  Drawbaugh  Company  now,  and  one  of  the  discoverers 
of  this  man  Drawbaugh  himself,  and  one  of  the  counsel  who  has  taken 
part  in  the  bringing  out  of  all  this  testimony.  And  that  statement  is 
as  distinct  and  clear  as  any  statement  possibly  could  be ; and  it  is 
directly  to  the  effect  that,  though  Mr.  Drawbaugh  never  acted  as  at- 
torney of  record,  he  had  made  his  own  specifications  and  had  made 
specifications  for  other  people.  He  distinctly  says  that  as  to  his  own 
specifications  they  were  prepared  without  any  outside  assistance, 
without  any  aid  from  other  people ; and  that  they  were  prepared 
only  under  his  own  superintendence  and  supervision. 

That  is  a very  material  consideration.  It  is  one  which  I ask  this 
Court  to  carefully  consider,  when  it  comes  to  pass  upon  the  merits 
of  this  case.  I do  not  care  whether  he  was  really  competent,  but  if 
he  was  a man  who  felt  himself  competent  to  prepare  specifications  for 
himself  and  specifications  for  other  people  ; if  he  was  a man  who  be- 
lieved himself  competent  to  do  that  kind  of  work,  he  certainly  might 
at  least  have  prepared  a caveat  in  ten  years,  put  in  a specification, 
and  raised  fifteen  dollars  for  a caveat  on  the  telephone  which  he  says 
he  had  completed  and  which  he  says  was  the  engrossing  thought  of  his 
life.  Why,  your  Honors  know  that  if  those  pretensions  had  been  true, 
a month  would  not  have  passed  without  such  a step. 

We  put  that  extract  in  our  moving  papers  before  Judge  Blatchford 
on  the  motion  for  an  injunction.  It  was  something  that  the  defend- 
ants had  to  meet.  It  was  pretty  strong ; it  was  very  conclusive,  very 
difficult  to  manage,  and  they  had  to  meet  that  statement  and  they  had 
to  get  over  it  in  some  way.  They  felt  its  force  and  its  stress,  and 
they  undertook  to  meet  it  by  making  an  apology,  or  rather  by  hav- 
ing him  swear  that  what  he  then  swore  was  a lie.  They  put  Mr. 
Drawbaugh  on  the  stand  and  they  asked  him  a number  of  questions 
which  are  to  be  found,  and  the  answers  to  which  are  to  be  found  on 
pp.  899  and  900  of  the  Drawbaugh  record,  defendants’  proofs, 
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Yol.  II.  They  refer  to  the  amount  of  money  which  Mr.  Draw- 
baugh  earned  in  getting  out  patents  and  in  drawing  specifications 
and  then, 

" Q.  It  has  been  stated  that  at  times  heretofore  you  have  assisted 
other  inventors  in  drawing  applications  for  Letters  Patent  upon  their 
inventions  ; is  such  the  fact  ? 

"A.  Yes,  sir ; I did.  I assisted  in  a few  cases. 

" Q.  How  much  money  did  you  get  for  that  sort  of  work  ? 

w A . I don’t  remember  how  much  ; I remember  that  in  two  cases 
I got  twenty  dollars  each  for  making  the  drawings  and  writing  the 
specifications ; the  specifications  were  rewritten  after  I had  written 
them. 

" Q.  Did  you  ever  act  as  attorney  for  any  other  inventor  in  doing 
his  business  at  the  Patent  Office  ? 

" A . No,  sir;  not  to  the  best  of  my  recollection,  I did  not. 

" Q.  So  far  as  you  prepared  specifications  of  other  inventors’  inven- 
tions, was  it  for  the  purpose  of  filing  in  the  Patent  Office,  or  for  the 
purpose  of  assisting  their  attorneys  in  properly  getting  at  their 
inventions  ? 

" A . In  two  cases  it  was  for  the  purpose  of  filing  ; that  is,  I made 
the  drawings  and  wrote  the  specifications,  and  they  made  their 
applications  themselves. 

" Q.  What  were  those  inventions  in  those  two  cases  ? 

"A.  The  one  was  a check  spring  for  a wagon  to  support  weak 
springs, — to  support  an  elliptical  spring;  the  other  was  a journal 
for  a reaper  bar ; I think  it  was  styled  a reaper-bar  attachment. 

" Q.  Were  those  two  specifications  filed  in  the  Patent  Office  as 
you  wrote  them,  or  were  they  afterwards  amended  by  others  ? 

"A,  I cannot  say  ; that  I do  not  know  ; the  spring,  I think,  was 
applied  for  as  I drew  it ; but  the  other,  I cannot  say. 

" Q.  You  have  taken  out  a number  of  patents  yourself ; state 
whether  or  not  you  ever  drew  a specification  to  be  filed  in  the  Patent 
Office  on  any  of  your  own  inventions. 

" A . No,  sir  ; I never  did. 

" Q.  State  whether  or  not  you  ever  took  out  a patent  with  your 
own  money. 

" A.  I never  did. 

" Q.  In  taking  out  a patent,  how  did  you  obtain  the  money  for 
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paying  the  government  fees  and  for  procuring  the  services  of  an  at- 
torney to  do  the  work  ? - 

"A.  I would  give  an  interest  out  in  other  parties  for  furnishing 
the  money  to  procure  the  patents. 

" Q.  Why  did  you  take  that  course  in  procuring  your  several 
patents  ? 

"A.  To  get  the  money  for  taking  out  the  patent. 

" Q.  Were  you  obliged  to  do  it  in  order  to  get  the  money  to  take 
out  the  patents  ? 

"A.  Yes,  sir ; for  I didn’t  have  the  money. 

" Q.  How  much  schooling  did  you  ever  have  in  your  life  ? 

"A.  I could  hardly  say ; three,  four,  or  perhaps  five  winters ; that 
is,  sometimes  just  part  of  a winter. 

" Q • How  old  were  you  when  you  last  went  to  school  ? 

" A.  As  near  as  I can  remember  I was  fifteen  or  sixteen  years  old, 
I may  not  have  been  as  old. 

" Q.  Did  you  go  to  an  academy  or  high  school,  or  only  to  a common 
school  ? 

"A.  Just  common  schools:  and  when  I went  they  were  very 
common. 

" Q.  Why  did  you  never  draw  specifications  to  be  filed  in  the 
Patent  Office  on  your  own  inventions  ? 

"A.  I didn’t  think  I was  competent  for  drawing  good  specifica- 
tions; that  is  as  near  as  I can  state  it.” 

In  1879,  when  it  was  to  his  interest  to  show  that  he  had  some  skill 
in  drawing  specifications,  he  says  : — 

"Why  certainly  I am  competent  to  do  it.  I could  have  done  it ; 
and  I could  do  it  again.  I consider  myself  competent  at  any  rate.” 

In  1881,  when  he  was  again  upon  the  witness  stand,  when  the  shoe 
began  to  pinch,  and  when  it  was  necessary  to  show  the  contrary  of 
the  evidence  given  in  1879,  he  says  : " I was  not  competent.  I knew 
I was  not  competent ; and  I did  not  do  it  because  I knew  I was  not 
competent.” 

But  it  did  not  rest  there.  These  gentlemen  called  an  expert  to 
prove  that  this  man  was  not  competent  to  draw  a patent  specification. 
They  produced  Mr.  Parke  Benjamin,  their  patent  expert  in  the  case, 
and  who  was  in  daily  intercourse  with  Mr.  Drawbaugh  in  Harris- 
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burg  for  some  months,  and  whose  testimony  is  set  out  in  full  in 
the  proofs  in  this  case.  They  had  him  to  say,  in  the  first  place, 
that  Mr.  Drawbaugh’ s alleged  series  of  inventions  made  him  by  far 
the  most  wonderful  inventor  that  ever  came  within  the  witness’s 
knowledge,  — and  if  the  story  were  true  this  would  be  the  case, 
but  that  he  considered  him  perfectly  incapable  of  drawing  patent 
specifications. 

There  was,  I say,  a pretty  strong  case  to  get  over ; for,  if  they  be- 
lieved that  he  could  do  it,  it  certainly  would  be  inconceivable  that 
he  would  not  have  done  it  if  it  were  true  that  he  had  in  his  possession 
the  speaking  telephone  which  he  says  he  had.  So  they  labored  with 
him  over  this  matter,  in  order  to  make  him  contradict  what  he  had 
said  before,  to  make  him  take  back  his  emphatic  statement  that  he 
had  previously  made,  that  he  had  previously  drawn  patent  specifica- 
tions and  considered  himself  perfectly  competent  to  do  so,  to  make 
him  eat  his  own  words,  swallow  them  absolutely  and  deny  them  al- 
together. 

What  are  the  facts?  It  turns  out  that,  in  1876,  this  man  adver- 
tised himself  as  a solicitor  of  patents.  Will  your  Honors  look  at  the 
third  volume  of  our  Exhibits,  p.  374,  and  look  at  a little  paper 
that  was  published  and  printed  in  the  little  village  where  Mr.  Draw- 
baugh  lived  in  the  summer  of  1874,  published  and  printed  by  one 
of  his  particular  friends  and  witnesses — Holsinger,  the  printer?  A 
photo-lithograph  of  it  is  put  into  the  record,  and  on  its  fifth  page  I 
find  this : — 

" The  following  business  houses  have  favored  this  office  with  an 
order  for  bill  heads,  envelopes,  labels,  statements,  circulars,  etc., 
etc.  ” 

Then  follows  a list  of  the  notices,  among  which  is  : — 

" Daniel  Drawbaugh,  Eberly’s  Mills,  Inventor,  Designer,  and  So- 
licitor of  Patents.” 

The  same  witness  printed  for  Mr.  Drawbaugh,  in  the  summer  of 
1874,  either  one  hundred  and  fifty  or  three  hundred  advertisement 
cards,  on  one  side  of  which  was  the  following : — 
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" Daniel  Drawbaugh 

"Inventor,  Designer, 
and 

Solicitor  of  Patents. 

Also  models  neatly  made  to  order. 

Eberly’s  Mills, 

Cumberland  county,  Pa.” 

There  were  one  hundred  and  fifty  or  three  hundred — I do  not 
know  which  — of  these  printed  in  the  summer  of  1874.  How  much 
recollection  of  men,  how  much  swearing  on  the  part  of  this  claimant, 
will  make  your  Honors  believe  that  he  was  a man  in  abject  poverty, 
utterly  destitute  of  the  proper  tools,  materials  and  appliances  to 
make  electrical  apparatus,  not  competent  to  make  a patent  specifica- 
tion, unnoticed  and  unknown,  and  utterly  unable  to  draw  attention 
to  himself,  after  reading  that  little  sheet  and  that  card  ? 

Mr.  Drawbaugh  did  not  furnish  this  card  to  us.  It  is  pretty 
obvious  that  he  did  not  suppose  that  we  would  ever  be  able  to  get 
it.  But  there  it  is,  with  a copy  of  a newspaper  or  advertising  sheet, 
published  at  Eberly’s  Mills  in  1874, — only  a trifling  little  thing,  but 
it  is  the  finger-board  in  this  case,  which  I ask  your  Honors  to  look 
at  and  which  clearly  points  us  in  the  direction  of  truth. 

There  is  more  yet.  If  there  is  anything  proved  in  this  case  by 
the  testimony  which  the  defendants  have  put  into  it,  it  is  that  in  the 
summer  of  1874,  and  during  six  years  before  it,  this  man  had  a 
practical,  operative  telephone  instrument.  Some  of  his  witnesses 
who  support  his  case  — perhaps  two  thirds  or  three  fourths  of  the 
witnesses  upon  whom  he  relies  — put  the  date  before  1874.  Now 
look  at  that  man  and  look  at  that  story,  and  answer  as  to  its  credi- 
bility. He  advertised  himself  as  a solicitor  of  patents,  as  a de- 
signer, as  an  inventor.  I have  read  to  you  his  card,  in  which  he  so 
describes  himself,  and  on  the  other  side  is  a list  of  his  inventions. 
He  calls  them  patents ; in  which  he  rested  his  claim  to  that  title,  but 
they  were  not  all  patents.  Some  of  them  he  had  patented,  but  he 
owned  none  of  these  patents.  Two  or  three  of  these  things,  but  only 
two  or  three,  he  had  for  sale  ; but  he  advertised  on  his  card  that  he 
was  an  inventor,  and  then  he  put  on  the  back  of  that  card  the  list 
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of  the  things  on  which  his  title  to  be  called  an  inventor  was  to  rest, 
and  on  which  he  wished  it  to  rest.  His  testimony  is,  that,  for 
years  before,  he  had  a practical  speaking  telephone ; that  he  believed 
there  was  a fortune  in  it ; that  it  was  the  greatest  that  he  had  ever 
made,  the  greatest  invention  of  the  time,  — and  he  published  this 
list  of  the  inventions  upon  which  his  claim  as  an  inventor  is  to  rest. 
Here  are  eighteen  enumerated ; and  the  speaking  telephone  is  not 
mentioned.  How  much  recollection,  how  many  oaths  of  that  man, 
or  of  any  of  his  neighbors,  or  his  household,  can  make  your  Honors 
think  that  it  is  clear  beyond  controversy,  so  that  you  can  refuse  an 
injunction  in  this  case,  under  the  circumstances  of  the  case,  that  for 
seven  years  before  that  time  this  man  had  in  operation  a practical 
speaking  telephone,  so  perfect  that  an  unskilled  man  could  operate 
it,  and  could  pronounce  whole  sentences  through  it,  understand  what 
was  said  to  him  and  have  what  he  said  understood  by  another,  read 
newspaper  advertisements  through  it,  and  that  the  whole  heart  and 
soul  of  this  man  was  bound  up  in  it,  communicating  to  the  public 
freely  all  that  he  had,  showing  this  to  fifty  or  one  hundred  people; 
and  yet  at  the  same  time  he  published  this  list  of  his  inventions  and 
did  not  include  in  that  list  this  great,  wonderful,  absorbing  invention 
of  the  speaking  telephone  ! 

In  1879,  as  I have  said,  Mr.  Drawbaugh  got  into  a controversy 
and  an  interference  with  the  Patent  Office  concerning  an  improve- 
ment in  his  molasses  faucet.  His  backer  in  that  contest  was  Mr. 
Chellis,  one  of  the  defendants  in  the  Drawbaugh  suit,  and  one  of  the 
men  who  has  produced  Mr.  Drawbaugh  and  sold  him  to  the  People’s 
Telephone  Company.  His  counsel  in  that  interference  was  Mr. 
Jacobs,  one  of  the  other  gentlemen  who  produced  him  and  sold  him 
to  the  People’s  Telephone  Company,  and  received  cash  and  stock 
for  doing  it,  and  who  is  also  a leading  counsel  in  this  suit  and 
assisting  in  this  case,  and  a large  stockholder  in  this  corporation. 
So  that  that  interference  has  a pretty  close  relation  to  this  case  as 
respects  the  persons  concerned. 

In  the  summer  of  1879  Drawbaugh’s  deposition  was  taken  in  that 
interference  case,  and  before  his  deposition  was  taken,  the  deposition 
of  his  contestant,  David  Hauck,  was  taken.  David  Hauck  was  one 
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of  the  parties  who  bought  out  the  property  of  the  Drawbaugh  Manu- 
facturing Company  in  the  molasses  faucet,  in  the  summer  of  1873, 
and  who  carried  on  business  at  Drawbaugh’s  shop  subsequently  and 
pretty  nearly  every  day  for  a number  of  months  afterward,  and  then 
with  some  intermissions  for  several  years.  He  knew  what  Draw- 
baugh did,  he  knew  what  Drawbaugh  had  in  his  possession  at  that 
time,  in  1873,  1874  and  1875;  and  any  invention  which  Drawbaugh 
had  and  which  he  exhibited  at  all  must  have  been  known  to  Hauck, 
if  it  was  known  to  anybody.  If  Drawbaugh  had  any  invention  in 
his  shop  which  was  made  known  to  the  community,  and  which  was 
exhibited  at  his  shop,  it  must  have  been  known  to  David  Hauck. 

In  the  course  of  that  faucet  controversy  to  which  I have  alluded, 
Mr.  Jacobs,  counsel  for  Mr.  Drawbaugh,  conceived  the  idea  that  it 
would  be  for  the  interests  of  his  clients,  Drawbaugh  and  Chellis,  if 
he  could  make  it  appear  on  the  record  that  Drawbaugh  was  an  in- 
ventor of  considerable  ingenuity, — if  he  could  make  it  appear  that 
Drawbaugh  was  a great  inventor,  — and  so  he  examined  Hauck,  a 
man  who  had  known  Mr.  Drawbaugh  intimately  for  many  years, 
and  who  had  carried  on  the  manufacture  of  faucets  in  Drawbaugh’s 
shop  during  the  years  1873,  1874,  1875  and  1876.  Mr.  Jacobs 
cross  examined  Mr.  Hauck  in  order  to  extract  from  him  an  admission 
that  Drawbaugh  was  an  inventor.  It  was  an  admission  which  was 
sought  to  be  introduced  into  this  case  by  Drawbaugh  and  by  his 
counsel ; and  I ask  your  Honors’  attention  to  a few  questions  which 
were  asked  in  reference  to  that  subject,  and  which  are  found  in  Vol. 
in.  of  the  complainant’s  proofs, — the  volume  of  exhibits,  pp.  251  and 
252.  I read  from  the  testimony  of  Mr.  Hauck,  taken  in  that  case  in 
which  Mr.  Drawbaugh  was  a party.  This  was  the  beginning  of  a 
prepared  cross  examination ; and  Mr.  Jacobs,  counsel  for  Mr. 
Drawbaugh,  put  these  questions  to  Mr.  Hauck  : — 

" Q.  You  have  been  acquainted  with  Mr.  Drawbaugh  ten  years, 
have  you  not? 

" A . Yes,  sir. 

" Q.  He  is  a man  of  versatile  talent,  is  he  not  ? 

"A.  Yes,  sir. 

" Q.  And  a born  inventor,  is  he  not  ? 
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* A.  Yes,  sir. 

" Q.  You  are  aware,  however,  that  he  has  made  a great  many 
useful  and  ingenious  inventions,  are  you  not? 

"A.  Yes,  sir.  From  what  he  has  made  since  I became  ac- 
quainted with  him,  I would  call  him  a copyist.” 

This  was  not  what  Drawbaugh’s  counsel  wanted,  so  he  pursued  the 
cross  examination  through  several  pages  ; and  in  the  course  of  it  Mr. 
Jacobs  put  to  Mr.  Hauck  all  sorts  of  specific  questions  as  to  what 
Drawbaugh  had  done.  "Did  he  make  this?”  "Did  he  make  that?” 
" DID  he  make  an  improvement  in  a blower  ? ” " Did  he  make  an 

improvement  in  a molasses  faucet  ? ” " Did  he  make  an  improvement 

in  a steam  pump  ? ” " Did  he  make  an  improvement  in  an  improved 

hydraulic  ram  ? " Did  he  make  an  improvement  in  clocks  ? ” And 

so  the  questions  went  on,  in  reference  to  many  inventions  that 
Mr.  Drawbaugh  had  made  or  had  tried  to  make,  in  order  to  elicit 
from  Hauck  the  admission  that  Drawbaugh  was  a great  inventor, 
Hauck  saying  all  the  time,  "I  think  he  is  a man  who  takes  up  things 
from  others,  who  makes  changes  and  alterations ; he  is  an  improver, 
not  an  originator.”  They  were  cross  examining,  upon  an  issue  in- 
troduced by  themselves,  a man  who  had  spent  a considerable  part  of 
the  years  1873,  1874  and  1875  in  Drawbaugh’s  shop ; and,  when 
they  wanted  to  prove  by  the  admission  of  this  witness  that  Draw- 
baugh was  a great  inventor,  they  never  put  to  him  the  one  positive, 
emphatic,  specific  question,  "Don’t  you  know,  as  one  of  his  friends 
and  neighbors,  and  as  a constant  visitor  to  his  shop,  that  in  1873, 
long  before  Bell  ever  invented  this  telephone  and  made  it  known  to 
the  world,  Drawbaugh  had  a practical  speaking  telephone  in  his  shop, 
and  showed  it  to  everybody  ? ” 

If  Drawbaugh  had  made  that  invention  while  Hauck  worked  there, 
they  had  only  to  ask  that  question,  and  Hauck  would  have  had  to 
admit  that  Drawbaugh  was  a great  inventor.  The  purpose  of  their 
cross  examination  would  have  been  instantly  reached.  But  they 
did  not  do  it.  They  asked  him  if  he  did  not  know  that  Drawbaugh 
had  made  a molasses  faucet.  They  asked  him  if  he  did  not  know 
that  Drawbaugh  had  made  an  improved  blower.  They  asked  him  if 
he  did  not  know  that  Drawbaugh  had  made  an  improved  steam 
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pump.  They  asked  him  if  he  did  not  know  that  Drawbaugh  had 
made  an  improved  hydraulic  ram.  But  they  never  once  said  " tele- 
phone.” They  never  asked  this  witness,  who  had  been  in  intimate 
communication  with  Mr.  Drawbaugh  during  all  these  three  or  four 
years,  who  was  an  inmate  of  his  shop,  who  knew  everything  that 
Drawbaugh  did,  who  was  familiar  with  every  invention  which  he 
made  during  that  time,  or  claimed  to  have  made,  whether  he  had 
invented  a speaking  telephone.  And  yet  these  gentlemen  seek  to  as- 
sert that  at  that  time,  when  this  witness  was  there  at  Drawbaugh’s 
shop,  Drawbaugh  had  not  only  invented  but  had  perfected  and  had  in 
actual  operation  a speaking  telephone,  which  he  had  publicly  commu- 
nicated to  others,  and  which  he  was  only  prevented  from  patenting 
on  account  of  his  abject  poverty.  Well,  we  now  have  called  Hauck 
and  he  says  that  no  such  invention  existed  at  the  shop  when  he 
worked  there*. 

But  that  is  not  all.  Drawbaugh  went  on  the  stand  himself  and 
testified,  and  the  counsel  for  Hauck  in  their  turn  questioned  Draw- 
baugh to  show  that  he  was  a man  who  picked  up  things  from  others, 
carried  them  on  for  a time,  and  then  dropped  them  when  incom- 
plete, and  before  they  had  reached  the  point  of  success  or  practical 
utility;  and  in  the  course  of  their  examination  they  asked  him 
this  question : — 

" Cross- Q.  Since  1866,  what  machines  have  you  conceived  and 
perfected  that  have  worked  satisfactorily  ? ” 

And  he  answered  : — 

"To  the  best  of  my  knowledge,  I think  that  they  all  have.  The 
nail  machine  gave  satisfaction.  I had  it  running  in  the  works,  but 
the  nailers  drove  me  out.  The  tram  and  red  staff  was  a good  ma- 
chine, and  adopted  by  a number  of  millers,  and  acknowledged  by 
them  to  be  a good  machine.  The  magnetic  clock  I considered  a 
good  thing,  but  I am  not  through  with  experiments  on  it.  I believe 
this  last  faucet  is  a good  thing.” 

And  there  he  stopped.  There  is  no  mention  in  that  answer  of  the 
telephone.  Now  is  it  possible  that  a man  who  published  that  list 
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in  1874,  describing  all  of  his  inventions,  and  without  mentioning  the 
invention  of  the  telephone,  and  the  man  who,  in  1879,  challenged 
upon  an  issue  introduced  by  himself  first  to  make  Hauck  state  and 
then  to  state  himself  what  machines  he  ever  made  that  worked  satis- 
factorily, and  that  entitled  him  to  be  called  an  originator,  for  the 
second  time  in  his  history  gave  a statement  of  his  inventions  under 
oath,  and  never  made  the  slightest  mention  of  or  reference  to  a speak- 
ing telephone  ; I say  is  it  possible  to  believe  that  a man  who  dotted 
his  path  with  these  printed  and  unforgetting  records  could  have  had 
a practical,  speaking,  operative  telephone  in  his  possession  for  eight 
years  before  Bell’s  patent,  and  could  have  exhibited  it  to  everybody 
in  his  neighborhood,  and  could  have  communicated  that  fact  to  hun- 
dreds of  people  in  his  own  community  ? How  many  witnesses ; how 
many  recollections  of  his  family ; how  many  recollections  of  his 
neighbors  ; how  much  of  his  own  oath  in  a case  where  he  is  sought 
out  and  produced,  not  as  a maker  of  telephones,  but  as  a maker  of 
depositions  ; how  much  of  that  sort  of  stuff  will  it  take  to  make  your 
Honors  believe,  if  there  is  any  doubt  in  this  case,  that  that  doubt 
has  been  laid,  that  that  doubt  has  been  resolved,  and  that  the  case 
as  it  now  stands  is  so  clear,  and  so  beyond  controversy,  that  it  must 
be  believed  that  during  all  these  years  this  man’s  story,  that  he  had 
speaking  telephones  in  practical,  actual  operation,  is  true,  in  order 
to  allow  your  Honors  to  base  upon  that  story  a decision  which  will 
confiscate  the  property  of  this  complainant  without  a trial ! 

But  that  is  not  quite  all.  If  their  kind  of  testimony  proves  any- 
thing, if  the  testimony  these  gentlemen  have  introduced  proves 
anything  at  all,  it  proves,  as  I showed  in  the  passage  which  I read  to 
your  Honors  this  morning,  that  these  instruments  which  were  made 
in  1867  and  1868,  the  tumbler  "F”  and  the  tin  can  "B,”  transmitted 
sentences  perfectly  without  any  trouble  in  the  hands  of  unskilled  men, 
transmitted  newspaper  advertisements  read  to  them,  and  received 
and  transmitted  by  unskilled  men.  They  have  about  forty  witnesses 
to  swear  that  they  heard  through  some  instruments  perfectly  good 
and  distinct  speech  before  Mr.  Bell’s  patent.  The  majority  of  those 
witnesses  are  before  1874.  Half  of  them  are  before  1873.  They 
run  back  to  1867  and  1868.  If  your  Honors  are  going  to  give  any 
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effect  to  that  testimony,  if  you  are  going  to  place  any  reliance  upon 
the  statements  of  those  witnesses,  you  must  take  them  as  you  find 
them.  If  it  is  false  in  the  substantial  parts,  it  is  worthless.  In  law, 
their  testimony  is  worthless  unless  they  satisfy  you  that  Mr.  Draw- 
baugh  did  have  such  successful,  practical  instruments  as  they  say 
they  saw,  and  the  results  of  the  operation  of  which  they  witnessed. 

Let  us  put  the  question  to  the  instruments  themselves.  Will  they 
successfully  transmit  speech  ? Can  they  do  it  ? Is  it  physically 
possible  to  transmit  speech  with  those  instruments.  It  was  an  im- 
portant issue.  The  defendants  saw  that  it  was  important ; and  they 
called  an  expert  to  testify  that  they  could.  Some  of  those  instru- 
ments, the  early  ones,  were  so  much  damaged  that  they  could  not  be 
repaired  without  destroying  their  value  as  exhibits  in  evidence,  so 
that  the  defendants  had  others  made  at  Drawbaugh’s  shop  by  himself, 
which  were  reproductions  of  the  original  instruments,  and  some  of 
which  were  improvements  upon  them.  They  were  somewhat  better 
than  the  originals ; but  they  were  produced  as  reproductions,  and 
sworn  to  by  him  as  reproductions. 

Before  they  were  put  into  the  case  as  reproductions,  their  expert, 
Mr.  Benjamin,  tried  them,  and  after  he  had  tried  them  and  satisfied 
himself  that  they  were  as  good  as  could  be  made  under  the  claims  of 
the  defendants,  they  were  introduced  as  exhibits.  He  tried  them 
in  December,  1881,  and  Mr.  Drawbaugh  put  them  in  his  deposition 
in  January,  1882.  When  Mr.  Benjamin,  a couple  of  months  later, 
came  on  the  stand  to  testify  as  an  expert,  he  testified  that  every  one 
of  those  instruments,  glass  tumbler,  tin  can  and  all,  were  good, 
practical  working,  full-sized  speaking  telephones.  They  had  to 
make  that  fact  appear.  If  that  evidence  was  true,  if  their  depositions 
were  true,  if  their  oral  witnesses  were  true,  it  was  a fact  that  these 
instruments  were  practical,  operative  speaking  telephones.  If  it  was 
not  the  fact,  then  all  their  testimony  had  to  go  by  the  board.  So, 
when  we  came  to  cross  examine  Mr.  Benjamin,  we  asked  him  to  re- 
peat the  tests  which  he  had  previously  sworn  had  been  made  by  these 
instruments,  by  using  the  instruments  themselves  again  in  the 
presence  of  witnesses  ; and  we  spent  three  days  in  New  York  trying 
to  do  that,  at  a place  selected  by  the  Drawbaugh  party,  with  the 
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expert  of  the  Drawbaugh  people  himself  manipulating  the  instruments 
which  he  said  were  good,  practical,  working  speaking  telephones.  * 

Mr.  Benjamin  worked  those  instruments  under  the  most  favorable 
conditions  which  could  be  devised,  Mr.  Drawbaugh  assisting,  while 
we  did  not,  except  once  in  a while,  touch  the  instruments.  The  de- 
fendants themselves,  through  persons  whom  they  selected,  talked 
into  the  instruments  at  one  end,  and  one  of  them  listened  at  the 
other.  They  took  the  most  quiet  place  they  could  select,  selecting 
their  own  position,  and  the  listener  was  put  into  a closet  in  the  in- 
terior of  the  building,  and  no  one  was  permitted  to  move  or  speak 
outside.  The  transmitter,  which  is  a very  delicate  instrument  at  all 
times,  was  placed  most  of  the  time  on  a heavy  office  table,  and  be- 
cause the  jar  might  interfere  with  it,  nobody  was  allowed  to  move 
in  the  room.  That  did  not  seem  to  work  as  well  as  they  hoped,  and 
they  changed  that,  and  a heavy  block  of  artificial  stone  was  put  on 
the  office  table,  and  the  transmitter  was  placed  on  that.  This  was 
not  the  kind  of  experiments  which  the  witnesses  had  sworn  they  had 
seen  at  Eberly’s  Mills  in  1867.  This  was  not  a series  of  off-hand  ex- 
hibitions conducted  by  unskilled  men,  one  unskilled  man  working  at 
one  end  of  the  telephone  and  another  unskilled  man  working  at  the 
other  end.  It  was  an  experiment  made  under  the  most  advantageous 
conditions  possible,  made  in  a place  selected  by  the  defendants  them- 
selves, conducted  by  their  own  experts,  when  no  man  was  allowed  to 
speak  or  step  while  those  experiments  were  goingon, — and  what  was 
the  result  ? What  was  the  result  with  "F  ” and  " B,”  the  tumbler  and 
the  tin  can,  or  a reproduction  of  them  with  some  improvements,  with 
which  Drawbaugh  had  previously  said  you  could  hear  newspaper  adver- 
tisements read,  and  through  which  an  unskilled  man  could  transmit 
sentences  ? 

Those  instruments  would  not  transmit  a single  sentence. 

We  worked  on  those  instruments,  and  the  experiments  lasted  three 
days  ; and  we  worked  on  them,  on  that  particular  set  of  instruments, 
for  about  an  hour  and  a half  on  the  first  day ; and  they  would  not 
work  in  any  practical  sense.  They  got  through  here  and  there  a 
detached  word.  In  an  hour  and  a half  they  got  through  about  thirty 
or  forty  detached  words.  I think  one  sentence  or  one  phrase,  which 
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it  appeared  they  had  often  used,  was  got  through  complete,  — "I  am 
speaking  through  the  old' tumbler  transmitter.”  But  that  is  all  they 
got  through.  Here  and  there  they  were  able  to  receive  a detached 
word.  They  tried  to  get  numbers.  They  tried  to  transmit  1,  2,  3, 
4,5;  and  they  only  got  through  about  one  third  of  them.  Anybody 
could  do  that.  Anybody  could  guess  with  sufficient  accuracy  to  ac- 
complish that  result. 

In  the  first  hour  and  a half  in  which  the  two  instruments  "F  ” and 
" B ” (reproduced)  were  tested,  only  fifty-five  words  were  received  cor- 
rectly, and  those  were  mostly  detached  words  conveying  no  meaning. 
Then  we  invited  them  to  repeat  irregular  numbers,  and  when  they 
repeated  irregular  numbers,  and  the  listener  at  the  listening  end 
repeated  what  he  heard,  out  of  one  hundred  and  thirty-eight  irregu- 
lar numbers  which  were  spoken  into  the  transmitter,  only  eighteen 
were  heard  correctly. 

Then  we  tried  the  same  experiment  with  " F ” reproduced  and  the 
" A”  instrument,  and  out  of  about  five  hundred  and  fifty  words  which 
were  spoken  into  the  transmitter,  only  sixty-eight  words,  generally 
detached,  were  heard  and  understoood  in  about  an  hour.  That 
is,  about  one  word  in  nine  was  heard  correctly.  The  experiment 
was  tried  over  and  over  again  as  long  as  the  gentlemen  wanted  to 
try  it,  and  it  was  an  absolute  failure.  Nothing  resulted  from  it  ex- 
cept the  transmission  of  a word  here  and  there ; but  as  a means  of 
conveying  intelligent  speech  it  was  absolutely  demonstrated  that  it 
was  impossible  to  do  it  by  these  instruments  ; and  yet  these  experi- 
ments were  performed  with  the  instrument  which  have  been  sworn  to 
by  the  witnesses  in  this  case  and  by  Drawbaugh  himself  to  be  work- 
ing, practical,  operative  speaking  telephones,  and  instruments  with 
which  they  had  both  seen  him  transmit  speech  and  had  transmitted 
it  themselves. 

Is  not  that  an  end  of  that  story  ? There  we  tried  the  very  instru- 
ments, some  of  the  later  ones,  and  a part  of  the  early  ones,  which 
were  sworn  to  by  a majority  of  the  defendants’  witnesses ; and  we 
showed  that  they  could  not  transmit  speech. 

Those  are  the  main  facts  of  this  man’s  history,  but  there  is  oral 
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testimony  besides,  and  it  is  this  : On  their  side  they  have  produced 
about  forty  witnesses  who  swear  that  at  various  periods  the  bulk  of 
those  witnesses  are  before  the  date  of  the  card  which  was  published 
in  1874,  before  the  publication  of  that  card,  they  heard  clear  and  dis- 
tinct speech  through  those  instruments.  Seventy-five  or  eighty  more 
saw  the  instruments,  and  some  of  them  pretend  to  identify  part  of  the 
instruments. 

On  the  other  hand,  we  have  produced  a large  number  of  witnesses 
(some  of  whom  contradict  specific  statements  of  witnesses  on  the 
other  side) , whose  testimony  is  in  utter  conflict  with  that  testified 
to  by  the  witnesses  on  the  other  side.  Some  of  them  were  employed 
at  the  shop,  and  were  in  such  relations  there  that  if  this  man  had 
had  a speaking  telephone  they  must  have  known  of  it,  because  they 
were  in  such  a position  that  if  this  man  had  had  operative  speaking 
telephonic  instruments  in  use  or  in  practice  they  must  have  known 
of  it,  and  they  must  have  taken  hold  of  them,  and  their  whole  future 
lives  must  have  been  affected  by  that  fact. 

That  is  the  conflicting  testimony.  To  undertake  to  go  through 
that  and  to  weigh  fully  the  testimony  of  three  hundred  and  fifty  wit- 
nesses, to  criticise  each  separately  and  show  specifically  whether  one 
is  mistaken  or  whether  the  other  is  not,  would  take  me  a week  or  a 
month,  and  I do  not  propose  to  do  it.  They  cannot  as  mere  deposi- 
tions be  reconciled.  But  I have  given  you  the  facts  in  this  man’s 
history.  I have  shown  you  that  he  was  not  poor ; I have  shown  you 
that  he  was  not  without  influential  friends  ; I have  shown  you  that  he 
was  not  without  money  with  which  to  prosecute  his  invention  ; I have 
shown  you  that  while  he  claims  to  have  had  an  operative  speaking 
telephone  in  use  as  early  as  1867,  no  patent  was  applied  for  or  a 
caveat  filed  in  reference  to  it  until  1880  ; I have  shown  you  that  he  adver- 
tised  himself  to  the  world  as  a patent  solicitor  and  a patentee,  hold- 
ing himself  out  as  such,  familiar  with  all  of  the  matters  pertaining 
to  patents  and  publishing  a list  of  inventions  in  which  the  telephone 
found  no  place.  What  more  can  I do?  What  more  need  I do? 

It  was  upon  that  kind  of  a case  and  under  such  circumstances  in 
this  case  that  this  man  and  his  claim  were  brought  forward  after  our 
patent  has  long  been  known  and  recognized ; and  it  is  under  such 
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circumstances  that  these  defendants  produce  him  here  to-day  when 
our  patent  has  been  sustained  over  and  over  again  in  every  court  to 
which  it  has  been  submitted  for  consideration.  These  defendants 
produce  on  their  behalf  the  story  of  a man  who  is  under  injunction 
now,  and  upon  that  these  gentlemen  ask  your  Honors  to  do  what? 
To  decide  this  case?  No,  but  to  confiscate  our  property,  and  to  give 
to  the  world  without  a trial,  to  form  and  to  express  the  opinion  that 
you  find  the  facts  of  this  case  so  clearly  in  his  favor  that  it  is  impos- 
sible to  raise  a controversy  about  it,  and  not  worth  while  to  do  it. 

That  is  our  case. 
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Thursday,  Jan.  24,  1884. 

May  it  please  the  Court : The  problem  of  transmitting  human 

speech  is  by  no  means  a new  one  to  the  human  intellect.  As  early 
as  1854  (and  your  Honors  will  find  in  my  brother  Keasby’s  brief  the 
quotation),  M.  Bourseul,  in  France,  published  a theory  upon  that 
subject  and  propounded  a method  which  was  this : Have  dia- 
phragms at  two  ends ; have  a wire  between ; have  a battery  on  the 
line  ; break  the  current  of  that  battery  by  one  diaphragm,  and  the 
diaphragm  at  the  remote  end  will  respond  to  the  vibrations  of  the 
diaphragm  at  the  speaking  end.  That  is  the  Reis  machine.  That  is 
the  McDonough  machine.  Bourseul  was  a man  of  science,  however, 
and  he  said,  " I foresee  the  trouble,  which  is  that  the  mode  of  trans- 
mission will  only  transmit  pitch ; that  the  vibrations  of  the  one  will 
correspond  to  the  vibrations  of  the  other  at  each  vibration,  while  the 
control  must  cease  in  the  intervals  when  the  electric  current  is  not 
flowing.  I foresee  that.  Perhaps  that  can  be  overcome.  I have 
tried  some  experiments,  I do  not  see  the  way  myself,  but  I point  it 
out  for  investigation.”  The  scientific  mind  was  engaged  on  that 
problem  for  more  than  twenty  years.  At  last  Reis  produced  his  ma- 
chine. It  was  exactly  the  thing  indicated  and  essentially  described 
by  Bourseul.  Reis  thought,  as  Bourseul  indicated,  that  he  was  going 
to  make  a talking  machine.  He  thought  so  and  said  so.  And  my 
brother  Keasby  is  entirely  in  error  in  that  he  states  in  his  brief  that 
we  have  always  said  that  Reis  did  not  intend  to  make  a talking  ma- 
chine. On  the  contrary,  we  have  always  said  he  did ; and  it  will  be 
vain  to  say  anything  else  because  there  is  his  writing,  that  he  did. 
When  Judge  Lowell  delivered  his  opinion  on  that  subject,  he  said 
he  did,  but  that  it  was  the  regret  of  his  friends  that  he  did  not  suc- 
ceed in  doing  it,  and  that  a century  of  Reis  would  never  have  led  to 
the  Bell.  Why?  Because  the  idea  and  mode  of  operation  was 
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fundamentally  different,  and  diametrically  opposite.  One  man  was 
travelling  to  the  West,  and'  the  other  one  to  the  East,  and  the  cir- 
cumference of  the  globe  had  to  be  travelled  before  they  could  ever 
meet.  That  was  Keis. 

Then  came,  may  it  please  the  Court,  the  investigation  of  Professor 
Bell.  Professor  Bell’s  life  had  been  devoted  to  vocal  science.  He 
was  a teacher,  and  his  father  before  him  a teacher,  of  the  dumb  to 
speak.  He  had  studied  sound,  he  had  studied  all  the  science  of 
acoustics.  A man  like  that  had  the  preparation,  had  the  training, 
had  the  methods  in  his  mind,  that  could  lead  up  to  a discovery  of 
this  sort.  He  conceived  this  idea ; discard  the  circuit-breaker  plan ; 
connect  the  transmitter  with  the  receiver  absolutely ; let  one  have 
hold  of  the  other  always,  and  then  impress  upon  the  current  of  elec- 
tricity the  form  of  waves  corresponding  with  the  form  of  sound  waves 
in  the  air.  When  you  have  done  that,  then  the  transmitter  will  send 
to  the  receiver  the  quality,  the  " timbre”  as  the  French  word  is  for 
it,  — the  quality  of  sound ; a similar  sound  to  that  which  is  spoken 
and  uttered  to  the  transmitter.  That  was  the  brilliant  conception. 
That  conception,  may  it  please  the  Court,  does  not  appear  upon  any 
records  in  the  world  before  that  day.  The  records  of  science  have 
been  searched  from  end  to  end,  and  that  idea  is  not  there.  That  was 
the  brilliant  conception.  " How  shall  I do  it?”  said  he.  How?  The 
first  thought  was  an  armature  vibrating  in  front  of  an  electro  magnet. 
That  he  knew,  as  all  electricians  knew,  generated  a current  of  elec- 
tricity. He  knew  that  that  would  generate  a current  of  electricity 
exactly  similar  to  the  motions  of  the  armature  which  created  it.  But 
how  shall  human  voice  create  power  enough  to  do  this  thing  ? How  ? 
He  looked  at  that  question  in  despair.  How  shall  it  do  it  ? It  can 
be  done.  Now,  may  it  please  the  Court,  at  a subsequent  day,  after 
all  that  was  done,  the  scientific  men  of  the  world  held  up  their  hands 
in  astonishment  and  said,  How  could  a man  think  of  such  a thing 
as  that  ? I remember  Professor  Henry  when  he  looked  at  it.  I was 
present,  as  the  testimony  shows,  when  he  said,  "This  almost  destroys 
my  belief  in  the  conservation  of  energy,”  and  the  expression  that 
came  over  his  face  I shall  never  forget.  That  was  the  conception. 
Then  Bell  asked,  How  shall  this  be  done  ? and  he  went  to  studying 
15 
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upon  it,  and  accidentally,  my  learned  friend  says,  in  trying  some 
other  instrument,  he  noticed  a phenomenon  which  made  him  believe 
that  that  motor  was  sufficient.  Those  are  the  suggestions  which  ge- 
nius takes  hold  of.  Strange  skin  garments,  cast  upon  the  shore,  sug- 
gest another  hemisphere,  and  Columbus  makes  the  voyage.  These 
are  the  suggestions  of  genius  which  genius  seizes  at  once.  He  had 
that  in  his  mind,  and  at  once  he  made  — what?  He  made  these  two 
telephones  in  1875  — in  June,  1875.  And  he  has  sworn  in  this 
case  that  that  was  a speaking  telephone.  And  it  was.  Upon  which 
my  learned  brother,  Mr.  Hill,  says,  "If  I had  sworn  to  a thing  like 
that,  upon  a fact  like  that,  I should  expect  the  District  Attorney, 
and  the  Grand  Jury,  and  the  State’s  Prison.”  There  is  no  danger 
that  Brother  Hill  will  ever  be  in  those  circumstances.  He  is  at  no 
risk  therefrom  because  of  any  such  thing  as  that.  But  what  Bell 
swore  to  was  not  perjury : it  was  the  absolute  truth.  It  was  the 
truth ; exactly  as  it  was  true  when  Archimedes,  having  discovered 
the  law  of  specific  gravity,  when  he  had  before  him  the  problem  to 
find  out  how  much  gold  and  how  much  silver  was  in  the  king’s 
crown,  he  leaped  out  of  the  bath  and  ran  naked  through  the  streets 
of  Syracuse,  crying,  "Eureka.”  If  the  District  Attorney  had  been 
there  he  ought  to  have  imprisoned  him  according  to  Brother  Hill. 
He  had  never  weighed  the  gold ; he  had  never  discriminated  the 
gold  from  the  silver  by  specific  gravity,  but  he  had  discovered  the 
law  by  which  it  could  be  done ; and  he  uttered  that  Greek  word 
which  his  genius  has  imprinted  upon  every  language  on  earth,  "Eu- 
reka ” — "I  have  found  it.”  Archimedes  that  day  would  have  gone 
out  and  sworn  by  Jupiter  that  it  was  done,  although  he  never  had 
actually  done  it,  but  any  one  could  then  tell  how  to  separate  the  gold 
from  the  silver.  So  it  was,  may  it  please  the  Court,  in  another  case, 
when  M.  Le verier  calculated  the  position  of  the  planet  Neptune. 
After  going  through  a tedious  labor  he  wrote  down  on  his  book, 
"Bight  ascension,  fourteen  degrees  two  minutes ; north  declination, 
three  degrees  fourteen  minutes — anew  planet.”  But  he  did  not 
see  it.  He  sent  his  directions  to  the  observatories,  and  a Dutchman 
in  Berlin  put  his  telescope  to  the  right  ascension  and  north  declina- 
tion given  by  the  master,  and  — there  was  Neptune  ! Who  made 
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the  discovery?  The  Dutchman?  No  sir;  it  was  Leverier.  He 
knew  it ; he  had  discovered  the  law.  The  practical  result  anybody 
could  perform,  anybody  could  do  it.  That  was  this  case. 

Then,  may  it  please  your  Honors,  Mr.  Bell,  having  done  that,  came 
to  the  Centennial,  where  was  assembled  the  wisdom  of  the  civilized 
world,  where  were  assembled  those  distinguished  gentlemen  who  had 
been  selected  from  among  other  men  pre-eminent  in  knowledge  and 
science,  and  to  them  came  this  young  man  with  his  "Eureka.”  And 
what  happened  ? Professor  Henry  and  Sir  William  Thomson,  the  one 
the  inventor  of  the  telegraph  and  the  father  of  the  whole  apparatus, 
the  other  the  greatest  living  electrician  and  mathematician  in  Europe  : 
men  who  knew  everything  that  had  been  known  on  the  subject ; who 
knew,  together,  more  than  all  the  professional  experts  that  can  be 
piled  into  this  court  room  ten  feet  deep  will  ever  know,  and  it  was 
brought  to  them ; and  what  did  they  say  ? Let  me  read  to  you  just  in 
two  or  three  words,  what  each  of  those  men  said.  Professor  Henry 
said  : " I need  scarcely  say,  I was  astonished  and  delighted ; so  were 
others,  including  some  of  the  judges  of  our  group,  who  verified  with  their 
own  ears  the  electric  transmission  of  speech,  having  witnessed  the 
experiment.  This,  perhaps  the  greatest  marvel  hitherto  achieved 
by  the  electric  telegraph”  (and  that  was  Professor  Henry’s  own  child) , 
" has  been  obtained  by  appliances  homespun  and  of  a rudimentary 
nature.  With  a somewhat  more  advanced  plan,  and  a more  power- 
ful apparatus,  we  may  confidently  expect  that  Mr.  Bell  will  give  us 
the  means  of  making  the  voice  heard,  and  spoken  words  audible, 
through  an  electric  wire,  to  the  ear,  one  hundred  miles  away.” 

What  did  Sir  William  Thomson  say  ? " Who  can  but  admire  the 

hardihood  of  invention  which  devises  such  very  slight  means  to 
realize” — What?  "The  mathematical  conception,  that  if  electricity 
is  to  convey  all  the  delicacies  of  quality  which  distinguish  articulate 
speech,  the  strength  of  a current  must  vary  continuously,  and  as 
nearly  as  may  be  in  simple  proportion  to  the  velocity  of  the  particle 
of  air  engaged  in  constituting  the  sounds.”  That  was  the  hardihood 
of  invention,  that  was  the  conception,  that  that  current  was  made  to 
correspond  with  the  movement  of  the  particles  of  air  that  constitute 
the  sound  which  those  men  called  marvellous.  " Marvellous  !”  " The 
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hardihood  of  invention ! ” My  learned  brother  says,  " Pooh,  they 
didn’t  know  anything  about  it.  Hicks  is  the  man.  And  people  like 
him  — they  know  better.” 

Now,  may  it  please  the  Court,  if  no  Court  had  ever  sat  on  this 
question,  if  no  Court  had  ever  pronounced  its  judgment  on  this 
question,  and  there  was  a patent  containing  th^  statement  which  our 
patent  contains  exactly,  would  your  Honors  want  any  better  judges 
than  those  ? What  other  judges  on  earth  were  better  than  those  ? 
Men  of  eminent  standing,  with  a responsibility  upon  them  before  the 
assembled  world,  about  to  pronounce  a judgment  that  this  was  the 
greatest  marvel  ever  achieved.  And  they  did  it.  What  better 
judgment  do  you  want  than  that  ? 

Can  you  disparage  that  ? Can  you  pick  that  to  pieces  now  ? Didn’t 
they  know  all  about  Reis?  Why,  Professor  Henry  had  one  of  the 
Reis  machines  in  his  own  laboratory  at  the  Smithsonian  Institution, 
and  Professor  Henry  had  encouraged  thisyouug  man,  when  he  stood 
there  in  that  laboratory,  with  that  Reis  machine  standing  there  along- 
side of  him,  and  when  he  disclosed  to  Professor  Henry  his  invention, 
and  said,  "I  fear  I have  not  electrical  knowledge  enough  to  carry  it 
out,”  "Go,  get  it,”  said  that  great  and  good  man.  And  that  word 
was  the  encouragement  to  his  heart  that  carried  Bell  through  his 
labors.  And  yet  Professor  Henry  did  not  know  what  was  new  ; did 
not  know  that  the  Reis  thing  stood  there ; did  not  know  that  it 
contained  this  invention  ? Somebody  else  knows  it  now.  Mr.  Hicks 
knows  it  now,  — he  did  not  then  ; and  the  world  did  not ; and  the 
world  did  not  hear  of  it  for  years  afterward,  not  until  infringers  came 
and  began  to  steal  this  invention. 

Then,  may  it  please  the  Court,  Mr.  Bell  took  his  patent.  That 
patent  has  been  construed,  for  his  " method ” of  transmitting  speech. 
What  was  that  "method”?  Was  it  the  electro-magnetic  thing?  That 
was  one  of  the  apparatus  for  doing  it.  The  " method ” was  that  of  a 
current  of  electricity  controlled  by  the  air  waves,  to  have  the  same 
form  as  the  air  waves — that  was  the  method.  And  he  showed  you 
the  means  and  machinery  by  which  it  could  be  done.  What  else  did 
he  show  you  ? He  showed  you  two  ways  of  doing  it.  One  is  to 
vary  the  resistance  to  the  current  made  by  a battery  and  flowing  on 
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the  line  ; and  the  other  is  to  generate  the  current  of  electricity  out 
of  your  own  breath,  as  you  use  it,  and  the  other  is  to  make  it  vary 
that  resistance.  He  pointed  out  these  two  means,  devices,  mechanical 
things  ; and  to-day  it  cannot  be  done  in  any  other  way.  These  are 
the  two  ways  in  which  that  method  can  be  practised  ; and  so  far  as 
human  intellect  knows,  no  other  means  are  available  or  have  ever 
been  discovered.  If  there  are  any,  if  any  man  can  discover  hereafter 
that  speech  can  be  transmitted  by  any  other  method  than  that — by 
controlling  the  undulations  of  that  current  on  the  wire  — he  may 
have  a patent  for  it,  and  he  does  not  infringe  Mr.  Bell’s  patent. 
But,  as  the  Court  in  Boston  says,  the  improbability  that  any  other 
thing  like  that  shall  ever  be  found  out  does  not  detract  from  the 
merit  of  Bell’s  invention,  but  makes  it  all  the  better.  For  he  has 
exhausted  the  subject  in  a single  breath.  But  my  brother  Keasby 
said  to  your  Honors,  "That  is  not  the  construction  of  this  patent,  it  is 
an  entire  mistake,  those  judges  didn’t  know  anything  about  it,  I will 
tell  you  what  it  is.”  Said  he,  "Bell  didn’t  use  the  word  ' utter ’ ; 
'utter’ means  the  human  voice.  ' Sound ’ means  the  braying  of  a 
donkey  or  the  barking  of  a dog ; that  is  what  ' vocal  sound  ’ means  ; 
it  does  not  mean  the  human  voice.”  "'Utter ’is  the  word  for  the 
human  voice.”  I agree,  I agree  ! I agree  with  him.  Mr.  Bell  un- 
derstood the  meaning  of  the  word  "utter,”  just  as  my  learned 
friend  understands  it,  and  Mr.  Bell  said  in  his  patents,  "When  a 
sound  is  uttered  in  the  cone,  the  membrane  'A’  is  set  in  vibration  and 
a similar  sound  to  that  'uttered’  into  'A’  is  then  heard  to  proceed 
from  'B.’”  Just  so.  I agree  with  my  learned  friend.  It  is  a very 
proper  description.  And  so  the  Patent  Office  said  in  the  very  first 
six  months  of  the  patent.  If  there  was  any  doubt  about  the  claim, 
the  specification  would  relieve  all  doubt.  That  is  too  plain  to 
doubt. 

But  Mr.  Bell  used  scientific  terms,  vocal  sounds  or  any  other 
sounds  which  shall  come  out  in  form  similar  to  the  form  of  the  air 
wave.  Now  it  makes  no  difference  what  the  sound  is  ; whether  it  is 
the  barking  of  a dog,  the  braying  of  a donkey,  the  voice  of  a man,  or 
a musical  instrument,  if  you  can  transmit  the  jforra  of  the  sound , you 
will  have  it  come  out  at  the  other  end.  That  was  the  patent  itself, 
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and  that  is  what  Mr.  Bell  said  about  it,  which  my  learned  friend 
agrees  means  human  voice,  because  "utter”  is  the  appropriate 
word  to  apply  to  the  human  voice.  If  my  learned  friend  had  read 
that  patent  a little  more  carefully,  he  probably  would  not  have  had 
that  same  view  about  the  subject. 

Then  my  learned  friend  said,  in  his  brief,  in  reference  to  the  his- 
tory of  this  invention  and  in  reference  to  Mr.  Bell’s  letters  on  the 
63d  page  of  his  brief — your  Honors  will  do  me  the  faver  to  turn  to 
that  for  a moment  — he  quotes  from  his  letter  of  the  14th  of  August, 
1875,  to  Mr  Hubbard  : — 

" On  glancing  back  over  the  line  of  electrical  experiments,  I recog- 
nize that  the  discovery  of  the  magneto-electric  current,  generated  by 
the  vibration  of  the  armature  of  an  electro  magnet  in  front  of  one  of 
the  poles,  is  the  most  important  point  yet  reached.  I believe  it  is 
the  key  to  still  greater  things.” 

Now  your  Honors  will  put  a star  right  in  there,  after  "still 
greater  things,”  which  I suppose  the  printer  omitted  in  the  brief. 
The  rest  of  the  letter  is  not  printed  here.  It  is  in  another  part  of 
the  brief.  It  has  been  accidentally  omitted  here,  there  is  a star 
wanted.  ( Reading  again.') 

" Don’t  you  think  it  would  be  well  to  take  out  a caveat  for  the  use 
of  the  magneto-electric  current.”  Upon  that  was  based  the  argument 
by  my  learned  friends,  to  show  that  he  did  not  know  that  he  was 
going  to  take  out  a caveat  for  an  instrument  that  was  going  to  trans- 
mit speech. 

On  the  second  or  third  paragraph,  on  the  68th  page  (my  learned 
brother  Hill  did  not  read  that  either) , the  following  occurs  : " I can 
see  clearly  that  the  magneto-electric  current  will  not  only  permit  of 
the  actual  copying  of  spoken  utterances , but  of  the  simultaneous 
transmission  of  any  number  of  musical  notes  (hence  messages  with- 
out confusion) .” 

There  he  saw  that  the  magneto-electric  current  would  copy  vocal 
utterances  and  also  would  do  the  other  thing, — it  would  send  musical 
notes.  He  was  then  pursuing  two  investigations,  one  of  which  was 
the  invention  of  a harmonic  machine,  and  the  other  was  this.  They 
were  both  in  the  game  patent.  He  was  applying  that  method  to  both 
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these  machines,  so  that  at  that  time  he  saw  perfectly  well  what  it 
would  do,  and  he  proposed  to  do  it. 

Now,,  may  it  please  the  Court,  my  brother  Hill  (and  I must  skip 
over  these  matters  rapidly)  made  a very  savage  attack  upon  Mr. 
Bell,  besides  that  little  imputation  of  perjury  (and  I feel  bound  to 
clear  it  up),  which  was  this.  He  said,  in  substance,  that  Mr.  Bell 
had  found  out  how  to  make  a telephone  from  Gray ; that  he  had  sur- 
reptitiously got  a view  of  Gray’s  caveat ; that  he  had  there  learned 
how  to  make  a liquid  transmitter ; that  he  had  gone  back  to  Boston 
post  haste  and  made  it ; and  that,  among  the  other  villanies  which 
Mr.  Gifford  did,  that  information  was  suppressed  out  of  the  Dowd 
case  and  never  had  appeared  until  now. 

Now,  may  it  please  your  Honors,  I will  astonish  your  Honors  by 
telling  you  that  the  testimony  from  which  he  read  was  the  testimony 
in  the  Dowd  case,  which  has  been  incorporated  into  the  Drawbaugh 
case  by  stipulation,  or  so  much  of  it  as  they  wanted,  and  that  the 
deposition  there  is  the  deposition  of  Mr.  Bell.  In  the  Dowd  case  he 
was  cross  examined  by  Mr.  Gifford  and  asked,  "Didn’t  you  see  that 
thing  in  Washington? ” *" No,  sir.”  He  said  he  did  not;  "they 
declared  an  interference  with  me.  I went  to  Washington,  thinking 
I could  find  out  what  it  was.  The  examiner  told  me  that  he  could 
not  tell  me,  he  could  not  show  me  the  papers,  but  he  pointed  out 
on  my  patent  where  the  interference  was  ; he  pointed  out  that  para- 
graph, 'This  can  be  done  by  immersing  a wire  in  a liquid  conductor 
and  varying  its  resistance’ — which  is  the  thing  pointed  out  in 
Bell’s  patent  — and  he  pointed  out  to  me  that  that  was  where  the 
interference  would  be.”  And  when  he  went  home  he  made  the 
liquid  transmitter  according  to  his  own  patent,  which  had  been 
pointed  out  to  him  by  the  examiner  in  the  Patent  Office  as  the  thing 
in  which  there  was  going  to  be  an  interference.  So  that,  in  the 
place  of  learning  it  from  Gray’s  caveat  (which  he  never  saw) , his 
attention  was  called  to  his  own  patent  as  the  point  where  there 
would  be  an  interference.  And  that  was  his  testimony  in  the  Dowd 
case,  and  that  was  read  out  of  the  Drawbaugh  case,  because  the 
Dowd  case  was  incorporated  in  the  Drawbaugh  case.  And  that  is 
all  the  testimony  there  was  or  is  on  the  subject. 
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Then,  may  it  please  the  Court,  my  brother  Hill  said  that  he  went 
home,  and  you  could  not  detect  the  difference  between  the  operating 
of  the  machine  of  Gray  and  his  liquid  transmitter.  That  was  another 
statement  delved  out  of  the  inner  consciousness  of  my  learned 
friend.  Here  are  the  two  drawings,  I will  show  them  to  your  Honors 
for  a moment  and  pass  by.  Mr.  Bell  said  w a liquid  transmitter.” 
There  is  his  liquid  transmitter  which  he  made,  and  which  he  delivered 
a lecture  on.  It  is  a picture  like  that  [ indicating ] . Your  Honors 
see  a big  cup,  then  there  is  a point  coming  down  into  it.  That 
point  is  immersed  gently  in  that  cup  of  water,  just  a little  in  the 
water.  If  you  will  look  along  this  way  you  will  come  to  the  opposite 
electrode.  Now  the  current  flows  from  that  point  to  the  other  elec- 
trode in  the  water,  and,  as  you  dip  that  point  deeper  in  the  water, 
you  get  more  surface  exposed  in  the  water,  and,  therefore  the  more 
current.  You  take  it  out  a little  and  you  get  less  surface,  less  cur- 
rent movement  through.  Here  is  the  other  man’s  machine.  Of 
course  the  same  idea  will  admit  of  different  ways  of  expression. 
There  is  Gray’s  cup  of  water.  His  wire  goes  down  through  the  cup 
of  water;  the  bottom  is  the  conductor.  The  deeper  it  goes  the 
nearer  it  comes  to  the  bottom.  The  two  things  are  as  much  unlike 
as  it  is  possible  for  them  to  be  to  carry  out  the  same  idea.  The  idea 
is  within  very  narrow  limits  and  there  is  not  much  margin  for  it. 
Mr.  Bell  described  it  fully  in  his  patent,  and  that  is  his  way  of  carry- 
ing it  out ; one  which  is  as  different  from  the  other  as  you  could 
make  it,  consistently  with  using  the  same  principle.  I say  this,  not 
because  it  is  of  much  consequence,  but  I would  not  have  the  fair 
fame  of  this  eminent  man  sullied  in  the  presence  of  this  Court  by 
any  such  foul  aspersions  as  those. 

I have  shown  your  Honors  those  drawings.  I now  come  to  what 
is  essential,  perhaps  substantial,  in  this  matter.  I come  to  the 
attack  on  the  adjudication.  Our  learned  friends  say  to  your  Honors 
in  substance, — and  it  was  the  first  and  the  last  gasp  on  that  side, — 
that  Mr.  Gifford  and  the  Western  Union  Company  made  a fraudulent 
and  collusive  fight,  and  therefore  the  adjudication  in  the  Western 
Union  case  is  not  to  be  received  before  this  Court  as  of  any  valid 
force  or  effect.  Now  let  me  show  you  what  the  facts  are.  The 
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Western  Union  Telegraph  Company,  the  most  powerful  corpora- 
tion in  the  United  States,  in  that  way,  if  not  in  any  way, 
owned  Gray’s  inventions.  Gray  had  an  application  pending 
in  the  Patent  Office  for  the  speaking  telephone.  He  filed  it,  or 
rather  he  filed  his  caveat,  the  very  day  of  Mr.  Bell’s  application.  It 
was  not  a very  good  thing,  but  it  had  the  idea  of  a speaking  tele- 
phone in  it.  The  Western  Union  Company  owned  it.  They  owned 
the  Edison  carbon  transmitter,  the  microphone,— the  patent  for  that 
if  there  was  a patent.  Those  patents  are  in  the  office  yet,  and  they 
had  the  right  to  have  patents  for  them,  or  thought  they  had.  They 
owned  two  other  patents  of  Gray’s  that  were  issued,  and  we  sued 
them  as  infringers.  The  Bell  Company  at  that  time  was  a feeble 
company,  but  it  was  armed  in  the  panoply  of  truth  and  righteousness 
and  it  did  not  fear  the  conflict  with  the  giant.  Mr.  Gifford  and  Mr. 
Causten  Browne  were  the  counsel  for  that  company.  They  carried 
that  fight  out  to  the  bitter  end. 

I am  now  going  to  ask  your  Honors  to  look  at  Mr.  Gifford’s  affi- 
davit. An  honorable  life  and  an  honored  grave  are  not  sufficient  to 
protect  his  fame  from  the  vile  assaults  that  have  been  made  upon 
him  here.  George  Gifford  says  : — 

" I am  a counsellor  at  law,  practising  in  the  city  of  New  York. 
In  the  years  1878-1879  I was  one  of  the  counsel  for  the  Western 
Union  Telegraph  Company.  At  that  time  the  Gold  and  Stock  Tele- 
graph Company,  a company  connected  with  the  Western  Union 
Telegraph  Company,  had  manufactured  and  were  controlling  the  use 
of  many  thousands  of  telephones.”  There  were  about  ten  thousand 
of  them,  "And  had  established  telephone  exchanges,  auxiliary  to 
their  telegraph  business,  in  the  city  of  New  York  and  elsewhere. 
The  telephones  controlled  by  the  company  were  composed  of  a re- 
ceiver, now  generally  known  as  the  magneto  receiver,  and  understood 
to  be  substantially  the  thing  described  in  Bell’s  patent ; but  they 
were  of  a form  which  was  claimed  had  been  constructed  by  Phelps 
and  Gray.  The  transmitters  were  carbon  microphone  transmitters, 
constructed  under  the  plan  of  Edison  and  Phelps,  and  were  in  con- 
troversy in  application  for  patents  by  Edison  and  Phelps,  and  con- 
tained the  induction  coil  covered  by  the  Page  patent,  also  owned  or 
controlled  by  the  Western  Union  Telegraph  Company. 

17 
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"A  bill  of  equity  was  brought  against  the  defendant  Dowd,  who 
was  understood  to  be  one  of  the  agents  of  these  companies,  and  the 
suit  was  defended  by  the  Western  Union  Telegraph  Company.  An 
answer  was  filed  setting  up  a great  variety  of  defences,  all  of  which 
will  appear  by  reference  to  the  record  itself.  Among  other  defences 
the  European  publications  relating  to  Reis’s  invention  were  relied 
upon,  and  it  was  alleged  that  Bell’s  telephone,  as  described  in  his 
patent,  was  not  capable  of  talking. 

" Elisha  Gray  was  also  set  up  as  a prior  inventor,  and  the  inven- 
tions of  Edison  and  Dolbear  were  pleaded. 

" A very  vigorous  defence  was  made  by  the  Western  Union  Tele- 
graph Company,  and  testimony  at  great  length  and  great  expense 
was  taken  in  support  of  the  answer.  After  the  testimony  was  closed, 
or  substantially  closed,  on  both  sides  — ” 

Your  Honors  now  hear  how  it  was.  We  made  our  case,  they 
made  their  case,  and  then  we  replied.  If  there  was  anything  omitted, 
it  was  that  they  had  not  entirely  finished.  " Closed,  or  substantially 
closed,  on  both  sides”  (he  says),  ”1  was  convinced  that  Bell  was  the 
first  inventor  of  the  telephone,  and  that  the  defendant  Dowd  had  in- 
fringed said  Bell’s  patent  by  the  use  of  telephones  in  which  carbon 
transmitters  and  microphones  were  elements,  and  that  none  of  the 
defences  which  had  been  set  up  could  prevail  against  him ; and  I 
advised  the  Western  Union  Company  to  that  effect,  and  that  the 
best  policy  for  them  was  to  make  some  settlement  with  the 
complainants.” 

Is  that  true,  may  it  please  your  Honors?  Is  that  voice  from  the 
grave  true  ? Is  it  impaired  by  accusation  of  fraud  and  collusion  made 
here  ? Thank  God,  there  is  some  virtue  left  yet  in  the  world  ! 
Reputation  is  something.  Truth  can  prevail  against  aspersion. 

” For  the  purpose  of  effecting  such  a settlement  the  position  of  the 
Western  Union  Telegraph  Company  was  very  strong.  They  owned 
or  controlled  what  is  known  as  the  Page  patent,  and  which  covered 
the  'induction  coil’  used  in  the  transmitters  of  the  telephone,  and 
was  of  great  importance  to  them.” 

We  were  using  them  and  have  to  use  them.  It  is  an  electric 
lever.  It  increased  the  electro-motive  force. 
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" They  also  owned  or  controlled  two  patents  of  Gray  for  harmonic 
telegraph.” 

But  I will  not  take  the  time  of  the  Court  with  that. 

” Under  my  advice  a negotiation  was  opened  with  the  complainants 
on  the  basis  of  the  claims  which  the  Western  Union  Telegraph  Com- 
pany made,  that  the  telephone  used  by  complainants  was  an  infringe- 
ment of  the  patents  and  applications  for  patents  owned  or  controlled 
by  the  Western  Union  Telegraph  Company.  I met  Mr.  Chauncey 
Smith,  counsel  for  the  Bell  Telephone  Company,  by  arrangement  at 
the  White  Mountains,  where  we  remained  for  a week  in  negotiation. 
I opened  the  negotiations  on  my  part  by  admitting  that  Bell’s  patent 
was  valid,  and  that  the  defendant  infringed  it,  and  these  questions 
formed  no  part  of  any  discussion  between  us.  But  I claim,  on  the 
part  of  the  Western  Union  Telegraph  Company,  in  view  of  their 
patents,  that  all  the  patents  should  be  put  together,  and  that 
they  should  have  one  half  in  the  joint  property.  This  claim  was 
refused  by  Mr.  Smith,  and  the  negotiations  failed  at  the  White 
Mountains.  Upon  our  return  to  New  York,  however,  the  principals 
themselves  took  it  up,  and  the  negotiations  resulted  in  the  surrender 
by  the  Western  Union  Telegraph  Company  to  the  Bell  Telephone 
Company.” 

The  matter  was  taken  up  by  Dr.  Green,  Gen.  Stager  and 
George  Prescott,  attorneys  for  the  company  on  the  one  side,  and 
my  friend,  Mr.  Storrow,  for  the  Bell  Company,  on  the  other  side  ; 
and  it  resulted  in  a contract  which  was  then  made.  And  in  place  of 
giving  them  one  half  of  the  thing  for  their  patents,  which  they  con- 
tributed, which  were  essential  for  the  best  telephones  ; in  place  of  giv- 
ing them  one  half  we  gave  them  twenty  per  cent,  and  they  agreed  to 
go  out  of  the  business,  never  to  make  use  of  any  other  telephone  on 
earth  excepting  that  which  they  bought  from  us  and  paid  us  the  mar- 
ket price  for,  the  same  as  other  people  have  done.  They  transferred 
us  their  exchanges  for  cost  and  they  sold  us  their  ten  thousand  in- 
struments for  less  than  cost.  This  company  paid  — it  did  not  have 
the  money  then,  but  got  the  money  and  paid  — in  time  for  those 
things.  And  then  it  was  agreed  that  the  counsel  for  the  respective 
parties  should  settle  the  questions  of  interference.  How?  In  the 
interest  of  the  respective  patentees  ! And  then  my  brother  Keasby 
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(and  I think,  very  unjustly  to  the  honorable  gentlemen  in  that  con- 
cern) said,  "the  way  they  settled  for  the  interest  of  the  patentees 
was  to  enter  a decree  disregarding  the  rights  of  the  patentees  ” in  sub- 
stance. The  question  with  us  was  — it  mattered  not  who  was  the 
inventor  or  who  had  these  patents  — the  thing  was  to  find  the  in- 
ventor. Whether  it  was  Mr.  Edison  or  Mr.  Somebody  else  made  no 
difference  to  us  ; we  had  it  in  any  event ; all  together  were  in  the 
pool,  and  the  counsel  were  to  press  the  interferences  and  see  who 
was  entitled,  and  see  that  that  party  got  his  rights. 

Now,  may  it  please  the  Court,  when  that  was  done,  they  went  to 
Boston  with  it.  And  again  my  brother  Keasby  has  made  an  error. 
His  printer  has  deluded  him  a little, — he  has  printed  the  decree  in 
Boston,  and  again  he  has  not  printed  the  whole  of  it.  They  went 
with  that  decree  before  Judge  Lowell.  It  is  signed  by  George  Gif- 
ford and  by  Causten  Browne,  of  Browne,  Holmes  & Browne  on  the 
part  of  the  defendants.  It  is  mraked  " Approved,  Lowell,  Circuit 
Judge.”  It  was  submitted  to  him,  the  facts  were  stated  to  him,  and 
he  said,  " You  are  entitled  to  that  decree,”  and  he  with  his  own  order 
ordered  it  entered.  My  learned  friends  don’t  print  that  part  of  it, 
but  they  tell  you  it  was  a collusive  decree  put  there  — what  for  ? To 
defraud  the  community.  What  more  could  they  have  done.  The 
defendants  surrendered.  Then,  may  it  please  the  Court,  came  on 
the  Spencer  case. 

In  the  Spencer  case  they  transferred  the  Dowd  record  complete. 
Every  page  of  it  was  put  in  the  Spencer  case  and  went  for  re-trial 
(or  if  you  please  for  its  first  trial)  before  his  Honor,  Judge  Lowell, 
as  the  record  of  the  Spencer  case.  My  learned  friend  says  they  only 
took  so  much  testimony  in  the  Spencer  case.  That  is  true.  They 
took  the  entire  testimony  which  the  Western  Union  Telegraph  Com- 
pany had  been  two  years  in  taking  with  all  their  resources,  with  all 
their  scientific  men,  with  the  whole  world  at  their  feet  to  furnish  evi- 
dence and  furnish  facts,  and  they  furnished  this  mass  of  testimony 
which  no  private  individual  would  ever  be  likely  to  get  again.  And 
they  said  to  us,  "Won’t  you  permit  that  to  go  in?”  We  said,  "Cer- 
tainly, gentlemen,  here  it  is  ; take  it.”  And  they  took  it  and  they 
thought  they  had  a great  thing.  They  took  it  and  went  before  Judge 
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Lowell  on  that  record ; and  the  whole  question  as  to  Gray,  Dolbear 
and  Edison,  and  every  other  man  in  the  case,  was  tried,  every  ques- 
tion on  that  record,  before  Judge  Lowell. 

Now,  may  it  please  your  Honors,  we  come  to  this  Eeis  juggle. 
Prof.  Morton  in  that  case  was  a witness.  They  put  in  the  Reis- 
Legett  article.  My  brother  Keasby  says  in  his  brief,  there  were 
only  four  Reis  articles.  There  were  fourteen.  Again  his  printer 
slips  up.  There  were  fourteen  of  them  put  in,  every  one  then  acces- 
sible. AndProfessor  Morton,  the  witness  for  the  defendants,  swore  to 
this  (exactly  what  Professor  Brackett  and  Professor  Young  swear  to 
now)  and  said,  " I took  the  Reis  transmitter,  and,  with  a Bell  receiver, 
could  make  speech.”  It  can  be  done.  But  how?  Why,  by  making 
it  work  as  a microphone,  telephone.  In  this  case,  may  it  please 
your  Honors , it  is  a very  curious  fact.  These  gentlemen  sent  Professor 
Young  and  Professor  Brackett,  gentlemen  of  high  character  and  unim- 
peachable integrity,  and  whose  affidavits,  if  I had  time  I will  look  at, 
because  we  do  not  want  anything  better  in  this  case,  for  they  do  not 
contradict  a single  word  of  proof ; we  perfectly  agree  (I  would  as 
lief  have  them  on  my  side  as  on  the  other)  they  sent  them  to  Wash- 
ington to — do  what?  To  get  the  Smithsonian  Reis  machine  and 
— do  what  with  it  ? What  do  you  think  now  that  those  gentle- 
men went  there  to  do  ? They  were  instructed  not  to  try  whether  it 
would  talk.  They  say  in  their  affidavits  we  did  not  try  whether  it 
(Reis)  would  talk,  because  it  was  not  material  to  this  issue.  That 
is  in  their  affidavit.  They  are  not  to  judge  what,  is  material.  They 
were  instructed  — " don’t  try  that,  because  we  know  it  will  not  talk  ; 
don’t  try  that  or  you  will  have  to  say  so.”  So  what  did  they  do? 
They  took  the  Reis  transmitter  and  put  the  McDonald  receiver  to  it, 
and  it  talked. 

My  friend  told  your  Honors  here  to-day  that  you  can  drive  two 
nails  in  a wall,  lay  a third  across  them,  and  this  arrangement  will 
talk  ; that  you  can  take  a common  watch  chain,  put  an  electric  cir- 
cuit to  it,  and  it  will  talk.  Not  only  that,  but  the  Morse  key,  the 
old  Morse  instrument,  will  talk.  Will  it  talk  by  circuit  breaking? 
Not  at  all.  It  will  talk  if  you  adjust  it  right  and  operate  it  right. 

18 
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How?  By  the  Bell  method, — not  by  the  method  of  its  construction. 
But  was  Mr.  Morse  the  inventor  of  the  telephone?  Was  the  carpen- 
ter who  drives  nails  the  inventor  of  the  telephone?  No,  sir;  no! 
That  is  what  they  did  in  Washington  ; that  is  what  Mr.  Morton  did 
before  Judge  Lowell.  He  says  the  Reis  machine  will  talk,  but  it 
talks  as  a microphone.  It  talks  not  by  breaking  the  circuit,  but 
when  you  break  the  circuit  it  will  not  talk.  Then  they  went  before 
Judge  Lowell  and  said,  "Mr.  Bell  is  not  the  inventor  of  a talking 
machine.”  Why?  Because  you  can  use  the  Reis  machine,  not  in 
the  mode  of  its  construction,  or  in  the  manner  of  its  operation  de- 
scribed by  its  inventor,  but  by  applying  the  Bell  invention  to  it  and 
can  make  it  talk.”  Is  that  all  you  have  to  say,  gentlemen?  Then 
Mr.  Bell  is  the  inventor  of  the  talking  machine,  because  you  agree 
that  the  thing  cannot  be  done  by  circuit  breaking.  There  is  where 
the  position  of  that  case  was.  All  they  wanted  to  do  was  to  limit 
Bell’s  patent.  Now  let  me  show  your  Honor  where  the  pinch  was 
there.  They  said  Bell’s  patent  is  for  the  magneto  telephone,  Fig.  7 ; 
and  is  not  for  a microphone  ; that  they  used  a microphone,  and  that 
a microphone  existed  before  Bell.  Ergo , Bell  must  be  limited  to 
a magneto  telephone.  Not  that  he  was  anticipated  (because  no  man 
has  ever  been  fool  enough  to  say  yet, — I don’t  say  he  never  will  be 
found,  and  I drop  Drawbaugh  now,  — that  anybody  ever  invented 
the  magneto  machine  before  Bell  did  — I leave  Drawbaugh  out  now  ; 
nobody  else  ever  said  it) . Everybody  says  that  Bell  is  entitled  to 
that,  nobody  has  eyer  said  he  was  not ; I refer  to  the  magneto  ma- 
chine, Fig.  7. 

But  they  say  the  Reis  machine  does  not  anticipate  the  magneto 
machine ; that  it  qualifies  it ; it  prevents  you  from  construing  that 
patent  as  being  anything  broader  than  the  magneto  apparatus.  No 
man  has  ever  said  to  your  Honors  that  the  Reis  machine  anticipated 
the  Bell  patent  specifically ; that  is,  the  thing  shown  specifically  in 
Fig.  7 ; but  they  say  inasmuch  as  they  show  that  to-day  the  Reis 
machine  can  be  made  to  operate  as  a microphone,  ergo , the  Bell 
patent  cannot  be  expanded  to  take  in  the  microphone.  That  was  the 
thought,  and  that  is  all  there  could  be  of  it.  No  man  could  say  that 
Reis  anticipated  the  Bell  apparatus.  They  said  he  anticipated  the 
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Bell  method ; so  that  the  Court  could  not  extend  the  method  so  as  to 
include  the  microphone  machine.  That  is  all  there  was  in  that  case, 
and  Judge  Lowell  decided  that  question.  That  is  another  of  the 
collusive  cases. 

Now  we  come  to  the  Ghegan  case  ; and  I was  astonished  to  hear 
my  friend  say  that  that  was  a collusive  case. 

Mr.  Keasby.  — I did  not  say  that  it  was  a collusive  case. 

Mr.  Dickerson.  — You  say  so  in  your  pamphlet.  You  say  that 
these  defendants  do  not  know  why  that  case  was  not  brought  to  final 
hearing. 

Well,  brother  Keasby  does  know.  I agree  the  defendants  do  not 
know  ; they  did  not  exist. 

Ghegan  was  an  Irishman  and  a line  man  in  New  Jersey.  He  did 
not  have  enough  money  to  pay  anything.  He  was  sued  because  he 
was  caught  infringing,  and  the  company  defended  him.  Your  Honors 
remember  how  one  day,  in  Trenton,  brother  Keasby  came  and 
howled  at  us  because  we  had  not  taken  the  testimony  in  that  case, 
and  were  going  to  let  it  drag  along  and  would  never  let  it  get  to  a 
hearing.  And  we  were  put  under  the  five-day  rule  to  take  the  testi- 
mony ; and  we  took  it.  We  put  Professor  Cross  on  the  stand  in  Boston, 
and  the  counsel  of  that  company  came  and  looked  at  him  and  went 
away.  We  said,  "We  will  hold  him  for  you,  take  your  time,  and 
come  when  you  are  ready.”  We  kept  him  there,  I don’t  know  how 
long,  waiting  for  them  to  cross  examine  him.  When  they  had  taken 
a good  look  at  the  animal  they  retired,  and  Professor  Cross  has  not  been 
cross  examined  yet.  They  now  say  they  wanted  a chance  to  cross 
examine  him.  We  reply,  "You  had  your  chance,  why  did  you  not 
do  it?” 

Then  we  came  to  your  Honors  in  Trenton  with  the  Ghegan  case, 
and  my  brother  (Mr.  Keasby)  says,  in  a pathetic  way,  "That  case 
was  not  decided  when  I was  present.  It  was  decided  when  I was  in 
another  room.”  Well,  that  is  true  ; that  is  perfectly  true.  He  was 
the  counsel  for  the  party,  and  he  did  not  choose  — 

Judge  McKennan.  — He  did  not  choose  to  stay  in  the  room. 

Mr.  Coulston.  — Will  you  mention  who  the  counsel  were  ? 
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Mr.  Dickerson. — George  Harding  was  one  of  the  counsel  and 
brother  Keasby  was  one  of  the  counsel. 

Mr.  Keasby.  — No,  sir. 

Mr.  Dickerson.  — You  were  not  the  counsel  in  that  case? 

Mr.  Keasby.  — I never  went  to  Boston. 

Mr.  Dickerson.  — I did  not  say  you  went  to  Boston. 

Mr.  Coulston  \_aside  to  Mr.  Keasby~\.  — Ask  him  when  you  went 
to  Boston. 

Mr.  Keasby. — Well,  Mr.  Coulston  asked  you  who  went  to  Boston. 

Mr.  Dickerson.  — Two  lawyers  went  to  Boston.  But  I do  not 
care  to  be  interrupted  in  my  argument,  as  I do  not  care  who  went  to 
Boston.  Now  we  come  to  the  Dolbear  case,  and  they  are  equally 
mistaken  as  to  that. 

In  that  case  they  denied  that  Bell  was  the  inventor,  as  the  Court 
said  he  was.  They  denied  it  up  and  down  in  their  answer  forty 
times.  Not  only  did  they  deny  it  in  their  answer,  but  they  sent  to 
Germany  and  had  a Reis  model,  which  was  made  by  a German  as  a 
facsimile  of  the  Reis  machine  in  the  possession  of  the  Prussian 
government. 

They  brought  it  to  Boston,  and  they  fortified  it  by  any  quantity 
of  testimony.  They  tried  it ; they  swore  that  it  was  a talking  ma- 
chine ; and  then  on  cross  examination  we  said  to  them,  w Now  we 
want  to  hear  it  talk ; do  it.”  And  then  Mr.  Dolbear  and  another 
man,  by  the  name  of  Buck  (the  man  who  manufactured  that  book  of 
which  your  Honors  have  heard,  published  in  1883,  that  book  of  Profes- 
sor Sylvanus  Thompson  — not  Professor  Thomson,  don’t  be  deceived  ; 
he  is  a man  on  the  Sylvanus  Cobb  order — the  man  who  manufactured 
that  book  did  it  to  make  public  opinion  ; and  all  that  book  comes 
out  of  the  Dolbear  case  ; it  is  the  Dolbear  case  furnished  by  them)  ; 
they  took  the  Reis  machine  up,  they  tried  it,  and  they  made  the 
most  ridiculous  mess  of  it  that  there  ever  was  in  the  world.  His 
Honor  decides  that  it  was  a complete  failure.  Now  a little  confusion 
comes  in  there.  We  first  made  a motion  for  a preliminary  injunction, 
and  on  that  motion  the  question  was,  Is  the  Dolbear  machine  an  in- 
fringement? Of  course  that  Court  said,  "We  will  not  listen  to  any- 
thing against  this  patent  on  a motion  for  preliminary  injunction.” 
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That  Court  followed  the  line  of  authority  which  we  think  this  Court 
may  follow.  " This  patent  has  been  established ; we  will  not  listen 
to  anything  against  it,  but  if  you  say  you  do  not  infringe  we  will 
listen  to  that.”  Thereupon  the  argument  was  made  upon  the  testi- 
mony on  that  question, — "Does  the  Bell  patent  cover  the  Dolbear 
machine  ? ” 

Now  what  was  the  Dolbear  machine  ? It  was,  first,  the  microphone 
transmitter,  like  Blake’s ; but  the  wire  never  went  to  the  receiver  at 
the  other  end  ; it  stopped  short.  It  ended  in  a plate  called  a " con- 
denser.” Set  up  a metallic  plate,  for  instance,  like  my  hand,  and 
another  close  to  it ; and  this  other  plate,  by  what  is  called  " induc- 
tion,” will  take  up  the  motion  of  the  first  plate,  and  will  talk.  The 
wire  never  went  through.  So  that  not  only  it  was  not  the  magneto 
receiver  of  Bell,  but  it  was  an  induction  plate. 

That  was  an  arguable  question  for  them,  and  they  argued  it  upon 
the  testimony  before  his  Honor,  Judge  Gray.  His  Honor,  Judge 
Gray,  in  delivering  the  opinion  said,  " True  it  is  you  do  not 
carry  your  wire  through  to  a receiver ; but  your  receiver  is  a plate, 
separated  entirely  from  the  wire,  and  the  effect  is  attained  by  induc- 
tion ; but  you  use  the  undulatory  current,  which  controls  the  first 
plate,  the  first  plate  controls  the  second  one,  and  the  second  one 
talks.  It  does  not  make  any  difference  whether  you  put  in  a dozen 
intermediate  links,  because  each  one  hands  on  to  its  neighbor  the 
undulatory  current,  controlled  and  formed  at  its  inception  by  the 
voice,  which  is  the  Bell  invention,  and  which  results  in  the  transmis- 
sion of  speech.”  That  was  the  decision  on  the  motion  for  a prelim- 
inary injunction.  There  was  no  question  about  the  facts,  they  were 
undisputed.  Dolbear  had  made  that  machine,  and  its  action  was 
apparent.  It  was  a pure  question  of  law  : does  Bell’s  patent  cover 
such  an  invention  as  that,  whose  operation  is  admitted  to  be  by  an 
induction  plate?  The  Court  said  it  does,  and  the  Court  gave  us  the 
injunction.  The  case  then  went  to  final  hearing,  and  the  question 
which  was  then  open  to  be  re-tried  was,  "Does  the  Re.is  machine 
control  the  Bell  patent  ? ” That  was  the  question,  — no  man  said  it 
anticipated  the  patent,  but  — "Does  it  control  or  limit  the  Bell 
patent?”  If  it  does,  it  is  by  reason  of  the  circumstance  that  the 
19 


74 


ARGUMENT  OF  E.  N.  DICKERSON. 


Reis  machine  is  a microphone,  and  that  that  microphone  anticipates 
any  microphone  here,  and,  therefore,  the  Bell  patent  must  be  con- 
fined to  the  magneto  machine,  and  cannot  be  extended  to  the  micro- 
phone.” That  is  the  force  and  effect  of  the  Reis  thing,  if  it  have 
any.  That  is  the  only  force  and  effect  it  ever  had  or  ever  could  have. 
That  question  was  tried  before  Judge  Lowell.  It  was  argued  by 
able  counsel.  Dolbear  and  his  gang  were  witnesses,  in  addition  to 
the  original  depositions.  Of  course  the  affidavits  in  the  first  case 
were  all  taken  in,  because  they  merely  set  out  a state  of  facts  that 
nobody  ever  disputed.  Then  came  the  new  testimony.  Dolbear 
and  his  whole  party  testified  about  the  Reis  machine  and  about  their 
efforts  to  make  it  talk ; and  then  Judge  Lowell  said  : " It  makes  no 
difference  whether  it  talks  or  not,  it  does  not  talk  in  the  method  and 
manner  intended  by  its  construction.  If  you  can  make  it  talk  now, 
so  can  you  make  a Morse  key  talk,  and  so  you  can  make  a handful 
of  nails  talk.” 

But  that  invention  was  not  known  before  Bell.  He  also  decided 
that  the  Reis  machine  " it  will  not  talk,”  not  that  you  cannot  get  a 
word  through,  — you  can  get  a word  through,  but  you  cannot  com- 
municate intelligence ; if  you  talk  softly,  very  softly,  to  that  dia- 
phragm, so  that  the  contact  points  in  the  connection  will  not  be  dis- 
turbed, it  will  transmit  an  undulatory  current,  just  like  the  Morse 
key  will,  and  the  machine  at  the  other  end  may  possibly  be  sensitive 
enough,  if  you  listen  very  close  to  it,  for  you  to  hear  a word  once  in 
a while.  Was  that  the  invention  of  Reis?  No ; and  it  was  not  known 
to  mortal  man  that  it  had  that  capacity,  and  that  it  could  be  so  used. 
No  man  has  showed  that  it  ever  did  that  before  Bell’s  patent.  No 
man  has  produced  a scrap  or  a word  of  testimony  that  it  ever  could 
do  that.  Because  if  that  had  been  known,  we  should  have  had  Bell’s 
discovery  in  1860.  More  than  that,  we  should  have  had  two  great 
discoveries : Bell’s  discovery  and  the  discovery  of  the  microphone. 
The  moment  that  that  phenomenon  was  known  to  the  scientific 
world,  two  great  discoveries,  the  microphone  and  the  telephone,  were 
known.  But,  practically,  the  microphone  never  could  have  been  dis- 
covered without  the  telephone,  for  this  reason,  — that  there  is  no  in- 
strument known  to  science  by  which  the  delicacy  of  variation  in  con- 
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tact  points  can  be  detected  until  we  get  down  to  Bell’s  receiver,  or 
McDonough’s  receiver,  if  you  please  — I do  not  care  about  the 
name  — until  you  get  down  to  the  modern  receiver.  That  thing  will 
detect  it.  And  your  Honors  may  know  — I mention  it  in  passing  — 
that  a common  house  fly,  walking  on  a piece  of  board,  upon  which 
one  piece  of  carbon  stands  on  end,  resting  upon  another  with  an 
electric  current  passing  through  the  contact  to  the  receiver  of  a tele- 
phone, will  so  disturb  the  electric  current  that  you  can  listen  and 
hear  that  fly  walk.  And  there  was  no  other  instrument  on  earth  by 
which  that  sound  could  have  been  detected  until  we  got  the  tele- 
phone. 

When  Mr.  Bell  said,  in  his  patent,  that  there  are  two  ways  of 
doing  it,  — one  is  by  vibrating  the  armature  of  the  electra  magnet,  and 
the  other  is  by  varying  the  resistance,  — then  inventors  went  to  work 
to  vary  the  resistance.  Then  they  had  the  receiver  at  their  ears,  and 
Mr.  Edison  ordered  his  whole  shop  to  experiment  on  materials  by 
which  electrical  resistance  could  be  most  delicately  varied.  They 
tried  every  metal  and  every  material  until  they  struck  carbon.  That 
is  the  way  the  microphone  came  out ; Hughes,  in  England,  made  the 
same  Experiment  by  the  same  methods,  and  he  discovered  it  at  about 
the  same  time.  Edison  was  supposed  to  be,  and  it  was  believed  that 
he  was  the  first.  There  was  another  man  before  either,  a man  named 
Berliner.  No  matter  who  it  was ; it  was  done  and  it  was  done  in 
that  way.  It  was  felt  out  by  the  telephone.  I do  not  say  it  could 
not  have  been  done  in  any  other  way  ; you  cannot  tell  what  might 
happen  by  accident ; but  it  could  not  be  got  at  by  any  inductive 
method  until  we  had  the  telephone  with  which  to  feel  for  it.  That 
is  the  way  in  which  the  microphone  came  about. 

That  is  what  was  decided  in  the  Dolbear  case.  It  was  decided 
that  the  Reis  thing  had  no  effect  in  modifying  the  construction  of 
Bell’s  patent.  Now  we  come  to  McDonough.  McDonough  was  a 
cabinet  maker  out  in  Chicago,  an  ingenious  fellow,  one  who  amused 
himself  in  his  leisure  hours  in  trifling  with  these  things.  He  had 
read  about  the  Reis  machine  and  he  thought  he  would  make  one, 
and  he  set  to  work  to  repeat  the  Reis  apparatus.  He  varied  the 
Reis  apparatus  in  this  circumstance.  There  are  two  forms  of  the 
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Reis  apparatus,  one  of  which  is  the  electro  magnet,  which  is  magne- 
tized and  demagnetized,  and  which  vibrates  an  armature  with  a fan 
attached,  and  that  armature  vibrates  the  air.  That  is  one  of  the 
forms  of  Reis,  and  the  other  is  Professor  Henry’s  invention,  that  is, 
Professor  Henry  discovered  that  when  you  wind  a coil  around  a 
piece  of  soft  iron,  the  effect  of  the  magnetism  will  be  such  as  to 
lengthen  or  shorten  that  piece  of  iron,  and  it  will  sing  or  give  a 
noise  if  rapidly  acted  on.  That  is  the  Reis  machine  in  one  form. 
Professor  Henry’s  other  invention  was  the  compound  magnet.  So 
that  Professor  Henry’s  two  inventions  were  used  in  both  forms  of 
the  Reis  machine. 

McDonough  undertook  to  make  the  Reis  machine  over  again.  He  im- 
proved it.  Instead  of  making  it  in  the  form  of  the  one  in  your  Honor’s 
hands,  he  made  a big  diaphragm  of  sheepskin  with  an  armature  at- 
tached to  it,  in  place  of  the  elongating  bar  or  vibrating  bar  of  Reis. 
He  improved  it  undoubtedly.  It  is  upon  that  particular  feature  that 
he  says  he  is  the  inventor  of  the  receiver,  not  an  inventor  of  talk- 
ing machines,  but  of  a receiver.  And  he  has  that  question  in  issue 
in  the  Patent  Office  now.  His  history  is  short : He  went  to  the 
Patent  Office  and  put  in  his  application  for  a circuit  breaker  on  the 
Reis  plan.  The  Patent  Office  said  : "We  reject  you  because  this  is 
nothing  more  than  a repetition  of  Reis.”  He  submitted  to  that 
rejection ; he  has  never  stirred  it,  never  appealed  from  it ; and  it 
stands  Res  ad  judicata.  Then  presently  came  along  the  interference 
question  and  he  said,  "Put  me  in  interference  with  Bell.”  Because 
now,  your  Honors  perceive,  Bell,  although  his  patents  were  issued, 
had  got  into  interference  with  Gray  and  Dolbear  and  others.  He 
was  in  interference  ("Interference  A”  as  it  was  called),  and  that  inter- 
ference was  for  the  method  of  transmitting  speech  by  making  the 
current  correspond  to  the  air  wave.  The  interference  was  specifi- 
cally stated.  McDonough  said,  " Put  me  into  that  interference.” 
The  Patent  Office  said,  "No,  we  will  not,  because  you  do  not  show 
any  such  thing  as  that ; you  show  a Reis,  which  is  not  that ; and  if 
you  do  not  like  it,  appeal.”  He  did  not  appeal,  because  the  appli- 
cation had  no  ground  to  stand  on.  There  it  stands  from  that  day  to 
this,  and  he  cannot  appeal.  What  was  the  use  of  fighting  that? 
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What  was  the  use  of  appealing  from  a decision  which  said  that  he 
had  not  shown  the  Bell  method  ? Of  course  he  had  not.  He  had 
shown  a circuit  breaker.  Of  course  he  did  not  appeal.  Then  some 
strange  things  occurred  there.  A gentleman  named  Townsend,  an 
examiner,  decided  against  him  also.  He  was  an  assistant  examiner. 
Then  Townsend  resigned  from  the  Patent  Office  and  became  one  of 
the  incorporators  in  the  McDonough  Company  (which  has  a capital 
of  several  millions,  representing  Mr.  McDonough’s  aspirations),  and 
he  subscribes  for  three  hundred  out  of  nineteen  hundred  shares  ; he 
became  an  incorporator  of  the  McDonough  concern  to  the  extent  of 
three  nineteenths  of  its  millions.  He  put  some  millions  of  dollars 
into  this  McDonough  concern,  according  to  the  record.  We  have  it 
all  in  our  papers.  Then  he  comes  here  to  swear  and  to  explain  to 
your  Honors  how  he  made  that  decision  against  McDonough.  He 
says  if  McDonough  had  ever  said  that  his  was  a talking  machine,  by 
any  means , he  would  have  put  him  into  interference.  Of  course  he 
would  if  McDonough  had  said  that.  But  no  one  ever  made  such  a 
claim  as  that,  and  no  such  claim  was  possible.  The  issue  was  not  a 
talking  machine,  by  any  possible  means,  but  it  was  the  " method  ” of 
Bell  which  was  in  issue,  and  if  McDonough  had  claimed  in  his  appli- 
cation " the  method  of  communicating  sounds  by  an  electric  current, 
corresponding  to  the  aerial  sound  waves,”  which  is  the  essence  of  the 
Bell  invention,  and  from  which  follows  talking,  he  would  have  been 
entitled  to  an  interference  with  Bell,  and  could  not  have  been 
kept  out  of  it.  But  he  made  no  such  claim,  and  submitted  to  the 
decision. 

Your  Honors’  attention  was  called  to  Townsend’s  affidavit,  and  I 
watched  the  Court  when  that  was  read,  because  your  Honors  supposed 
here  was  the  testimony  of  a patent  officer  on  this  subject ; and  there- 
fore I took  the  liberty  of  suggesting  to  your  Honors  as  it  was  read 
that  this  gentleman  was  no  such  person  as  that ; at  which  brother 
Keasby  became  somewhat  indignant.  He  is  the  three  nineteen- 
hundredth  part  owner  of  several  millions  in  the  stock  of  the  McDon- 
ough company.  Anybody  can  buy  from  him  a few  millions  of  that 
stock  at  quite  a considerable  discount  for  cash.  Of  course  his  busi- 
ness is  now  to  maintain  the  stock  of  the  company  in  which  he  is  in- 
20 
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terested,  and  his  affidavit  is  in  his  capacity  of  millionnaire,  and  not  as 
Patent  Office  examiner.  And  your  Honors  may  know  that  this  sort 
of  business  has  lately  attracted  a great  deal  of  attention ; that  exam- 
iners in  the  Patent  Office  go  there  to  become  acquainted  with  the 
business  of  the  office  and  do  what  they  can  for  people  outside ; so 
that  some  parties  in  controversies  never  know  just  where  they  are  ; 
because  if  an  examiner  in  that  office  has  a chance  of  going  out  and 
becoming  a partner  in  a speculation  to  be  affected  by  his  decision, 
he  naturally  has  his  judgment  a little  warped. 

Now  that  is  the  way  in  which  Mr.  Townsend  comes  into  this  case. 
Brother  Keasby  said  to  you,  in  reply  to  a question  by  the  Court, 
that  Mr.  McDonough  was  also  the  inventor  of  the  carbon  microphone, 
or  (he  did  not  use  the  word  "carbon”)  he  said,  "microphone.” 
Your  Honors  asked,  "Is  that  different  from  Edison?”  Oh,  yes; 
may  it  please  your  Honors,  when  McDonough  applied  for  his  patent, 
he  told  the  best  he  knew.  He  said  it  was  that  bridged-shaped  circuit 
breaker,  which  he  said  must  be  made  of  metal.  Of  course  it  must 
be,  because  you  cannot  make  a good  circuit  breaker  out  of  carbon. 
If  you  make  a circuit  breaker  out  of  carbon  it  is  the  worst  kind  of  a 
circuit  breaker,  because  the  spark  burns  it  up.  You  want  to  use 
hard  metal,  German  silver,  nickel  or  platinum,  to  make  a circuit 
breaker ; and  the  best  thing  in  the  world  for  a circuit  breaker  is  the 
worst  thing  in  the  world  for  a microphone  ; and  conversely,  the  best 
thing  in  the  world  for  a microphone  is  the  worst  thing  for  a circuit 
breaker.  When  he  applied  for  his  patent  he  specifically  said  " met- 
al,” and  then  said,  "any  other  form  is  my  machine,  so  long  as  it 
breaks  the  circuit.”  He  was  following  Reis.  He  had  read  Reis  and 
was  improving  on  Reis. 

Finally,  may  it  please  your  Honors,  he  tapered  down,  in  the  office, 
in  so  far  as  his  machine  was  concerned,  to  a claim  for  that  straddle 
piece  as  an  improved  kind  of  circuit  breaker.  After  trying  to  get 
into  his  specification  words  which  would  make  a microphone  out  of 
the  circuit  breaker,  he  had  to  come  down  and  take  this  thing  sub- 
stantially as  described,  that  is,  as  a circuit  breaker.  Now  I do  not 
think  he  knew  anything  less  than  he  does  to-day  about  what  he  had 
done.  He  could  have  applied*  any  day,  as  the  inventor  of  the 
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microphone,  by  varying  the  conductivity  and  producing  the  effect. 
He  knew  then  as  much  as  he  does  now,  and  he  never  made  any  such 
claim. 

In  connection  with  that,  they  bring  you  the  affidavits  of  Professor 
Bracketf  and  Professor  Young,  the  latter  of  whom  my  learned  friend 
tells  you  is  the  greatest  astronomer  on  earth.  I do  not  know  whether 
that  fact  has  any  connection  with  electrical  science,  but  he  is 
certainly  a great  astronomer.  They  bring  you  affidavits  made  by 
those  gentlemen,  that  they  made  that  McDonough  machine  talk  bet- 
ter than  did  any  telephone  they  had  ever  heard.  There  it  is.  Let 
us  look  at  their  affidavit.  How  did  they  do  it?  Did  they  do  it  with 
a circuit  breaker?  Oh  ! no.  They  did  it  by  using  it  as  a micro- 
phone. Then  my  brother  Keasby  says,  "But  inasmuch  as  this  was 
a possible  microphone,  ergo,  Bell’s  method  had  been  invented  before 
Bell  had  invented  it.”  That  is  his  argument.  Inasmuch  as  a bunch 
of  nails  to-day  will  transmit  the  undulatory  current,  ergo , a bunch  of 
nails  anticipated  Professor  Bell  in  his  invention.  That  is  the  condi- 
tion of  the  question.  If  your  Honor  looks  at  the  affidavit  of  Profes- 
sor Brackett,  you  will  see  that  he  says,  "We  endeavored  to  make 
the  thing  talk,  and  it  can  be  done  by  proper  adjustment  and  proper 
operation.”  "It  can  be,”  so  swears  Professor  Cross,  and  you  will 
find  his  affidavit  in  our  opening  paper  in  which  he  swears  to  that. 
And  other  witnesses  swear  to  that.  We  say,  and  they  agree  with 
us,  that  by  a proper  operation  or  manipulation  you  can  make  all 
these  things  talk  after  the  Bell  method.  But  the  professors  do  not 
say  that  they  talk  by  circuit  breaking,  and  all  they  say  is  that,  so  far 
as  they  can  see,  it  may  be  possible  in  the  future  to  contrive  some 
machine,  — not  that  it  exists  now, — but  that  they  may  possibly  in 
the  future  contrive  some  machine  which  will  talk  and  break  the 
circuit.  That  is  all  they  say.  They  say  it  is  a thinkable  thing  to 
them,  and  they  say  it  is  not  demonstrated  to  them  that  it  is  impossi- 
ble. But  our  affidavit  is  that  to-day  it  is  impossible  ; that  there  is 
no  such  thing  known  in  the  world.  Do  they  answer  that  it  is  not 
so?  Not  a word.  Then  my  learned  friend  (Mr.  Keasby),  with  his 
usual  ingenuity,  said  to  your  Honor,  " But  our  trouble  is  that  we  do 
not  know  whether  it  is  the  wool  of  the  sheep  or  the  mountains  of  the 


80 


ARGUMENT  OF  E.  N.  DICKERSON. 


Alps  or  whatever  else  it  is  in  the  machine  that  causes  these  two 
pieces  to  come  together.”  "We  do  not  know  why  it  is,”  he  says, 
" that  the  microphone  varies  the  current.  We  do  not  know  whether 
when  they  press  against  each  other  they  get  hot,  or  because  of  some 
kind  of  mysterious  gas,  or  whether,  if  you  magnify  them  with  a mag- 
nifier which  will  make  them  look  as  big  as  your  hand  or  as  big  as  the 
whole  of  Switzerland,  you  would  not  see  the  wool  on  them.”  He 
says,  "I  do  not  know  how  it  is.”  I agree  with  him  that  you  shall 
accept  any  hypothesis  that  their  witnesses  say  is  the  true  one.  Our 
witnesses  swear  that  the  universal  belief  of  mankind  is  that  it  is  done 
by  pressure.  The  other  side  say  there  is  a doubt  about  that.  Now 
what  is  your  doubt ? Do  you  say  it  is  done  by  current?  Well, 
I agree  it  is  done  by  current.  But  does  anybody  say  it  is  not  done 
by  varying  the  strength  of  the  current  by  speaking  to  it?  No.  It 
is  known,  and  everybody  agrees,  that  Bell  did  discover  that  princi- 
ple, or  that  idea,  and  that  he  spent  a good  deal  of  time  over  it. 
But  Mr.  Somebody  else  says  that  in  his  judgment  it  is  not  settled 
how  the  strength  of  current  is  varied  by  varying  the  pressure  ; ergo , 
until  that  is  settled  we  shall  not  have  an  injunction.  But  does  any 
one  say  that  the  microphone  does  not  vary  the  strength  of  the  cur- 
rent? Do  they  say  it  is  a circuit  breaker?  No,  there  is  not  a word 
like  that.  It  is  not  a circuit  breaker.  It  lets  the  current  flow  all 
the  time,  and  it  varies  the  strength  of  the  current  all  the  time  accord- 
ing to  the  Bell  patent.  But  they  say  they  do  not  know  the  mystery 
by  which  it  happens  to  do  it.  I think  we  do  know.  But  if  my 
learned  friend  calls  it  wool,  or  cat’s  hair,  we  will  call  it  that.  It  is  no 
point  in  this  case,  and  it  does  not  contribute  to  the  strength  of  this 
case.  Until  they  deny  that  their  apparatus  varies  the  strength  of  the 
current  according  to  the  Bell  patent,  what  use  is  there  in  saying  that 
they  don’t  know  how  it  varies  the  strength  of  the  current  ? That  is 
the  whole  of  that.  There  are  the  affidavits  of  those  eminent  gentle- 
men, and  we  can  read  what  they  are  willing  to  swear  to. 

May  it  please  your  Honors,  it  is  not  worth  while  to  look  to  Hicks 
for  any  more  affidavits  in  defence,  because  I agree  in  advance  that 
anything  that  Mr.  Hicks  is  asked  to  swear  to  he  will  swear  to.  I 
agree  that  Professor  Brackett  and  Professor  Young  will  not  swear 
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to  anything  but  what  is  true  in  their  belief,  and  when  they  will  not 
swear  to  something,  it  is  not  worth  while  to  bring  Hicks. 

The  other  side  got  three  months  at  Trenton  in  the  Ghegan  case 
for — what  purpose?  To  prove  that  a microphone  did  it  by  circuit 
breaking,  and  therefore  that  it  was  not  Bell’s  method.  Well,  there 
is  nothing  like  that  in  this  case,  is  there?  Not  a word.  That  evi- 
dence is  dead.  They  got  three  months  on  us,  and  then  they  did  not 
prove  it,  and  it  never  can  be  proved,  because  it  is  not  true. 

But  Professor  Young  says  : "If  you  do  get  the  circuit  breaking, 
then  it  will  not  work;  it  snarls.”  Well,  that  will  do.  It  did  not 
" snarl”  quite  as  much  as  brother  Hill  did,  and  it  was  very  disagree- 
able snarling. 

Now,  there  is  one  little  question  more,  and  then  I shall  have  done 
with  that  reference.  Brother  Keasby’s  brief,  on  p.  95,  last  line, 
says  : "With  easy  adjustment,  Professors  Brackett  and  Young  were 
enabled  to  use  the  instrument  without  change  for  the  transmission  of 
articulate  speech  in  a very  successful  manner.”  Now  I turn  to 
p.  174  of  the  affidavits  themselves,  and  we  shall  see  how  this  "easy 
adjustment”  is  proved.  The  witness  says  : — 

"We  found  the  apparatus  difficult  to  adjust,  but  when  adjusted 
we  clearly  and  unmistakably  transmitted  speech.” 

I turn  now  to  the  bottom  of  the  next  page,  175  : "It  was  found 
very  difficult  to  make  a proper  adjustment.  We  succeeded,  how- 
ever, afterwards.” 

On  page  176  : " Much  trouble  was  found  in  adjusting  the  trans- 
mitter; it  was,  however,  accomplished,  and  we  succeeded  in 
transmitting  speech.”  Then:  "The  so-called  transmitter  will 

transmit,  and  the  so-called  receiver  will  receive,  when  they  are 
properly  adjusted  and” — what?  "And  operated.”  Exactly  so. 
We  agree  to  that.  Professor  Cross  swore  to  that  in  our  opening 
papers. 

Then  on  p.  182  : "We  did  not  test  the  Keis  receiver  in  Wash- 
ington.” That  is  set  aside,  it  having  no  particular  bearing  on  this 
cause.  Then  on  p.  184 : " The  transmitter  was  troublesome  to 
adjust,  and,  with  that  German-silver  saddle  piece,  nothing  on  this 
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occasion  talked  so  well  as  an  ordinary  magneto  telephone.  Professor 
Brackett  hit  upon  an  adjustment  of  the  saddle  piece  and  then  it  per- 
formed. With  considerable  trouble  we  afterwards  obtained  the 
transmission  of  words.  Finally  this  apparatus  proved  very  trouble- 
some, especially  the  adjustment  of  the  transmitter,  but  we  suc- 
ceeded.” 

Now,  may  it  please  the  Court,  that  was  the  apparatus  which  these 
gentlemen  made  to  talk  like  a microphone.  What  was  the  adjust- 
ment? There  is  no  adjustment.  It  is  a saddle  piece  and  jumps  up 
•and  down.  What  was  the  adjustment?  Well,  I cross  examined 
these  gentlemen  since,  in  another  case,  and  I asked  them  what  the 
adjustment  was. 

May  it  please  your  Honors,  that  is  what  they  say  about  that. 

Now  we  come  for  a very  few  words  on  the  Drawbaugh  case. 
That  case  comes  before  this  Court  in  a very  singular  way.  The 
counsel,  my  friend,  Mr.  Hill,  is  one  of  the  directors  of  that  company 
(the  counsel  published  in  the  newspapers).  He  and  three  other  men 
discovered  Daniel  Drawbaugh,  and  they  divided  him  into  four 
parts  and  sold  him  for  $20,000  in  the  stock  of  this  company.  That 
is  all  in  the  record  here  ; I am  not  talking  out  of  it.  They  discovered 
Daniel  Drawbaugh.  He  is  here  ; and  then  my  friend  Mr.  Biddle  stands 
up  and  says,  "I  repudiate  this  gentleman.  I stand  for  the  company. 
He  has  no  business  here.  I am  the  man,  I protest.”  That  is  "Now 
you  see  it  and  now  you  don’t.”  I do  not  understand  it.  I do  not 
take  time  to  comment  upon  it.  That  is  the  situation.  It  is  most 
extraordinary  that  the  second  name  published  on  their  list  of  direct- 
ors, their  legal  counsel,  their  discoverer,  is  repudiated  by  their  com- 
pany ; if  my  learned  friend  from  Philadelphia  is  authorized  to  do  so. 

Now,  may  it  please  the  Court,  Mr.  Hill  did  not  exactly  state  my 
brother  Storrow’s  position  correctly.  Mr.  Storrow  did  not  say  that 
there  was  any  antecedent  improbability  that  Mr.  Drawbaugh  or  Mr. 
Jones  or  Mr.  Snooks  should  not  invent  a telephone.  It  has  been  in- 
vented. Therefore  there  is  no  antecedent  improbability  about  it. 
He  said  no  such  thing.  He  said  that  the  story  they  told  about 
Drawbaugh  was  not  true.  It  may  be  that  he  invented  the  telephone, 
and  invented  all  other  inventions  ever  made  on  earth ; but  the  story 
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he  tells  is  false,  and  therefore  he  is  not  to  be  believed  in  respect  to 
other  things  when  the  material  facts  are  essentially  false  and  proved 
to  be  so.  That  is  what  Mr.  Storrow  said.  No  man  by  swearing 
can  make  a thing  to  be  believed  as  true  that  in  its  nature  is  impossible 
to  be  true.  No  man  by  swearing,  no  matter  if  he  swears  a hundred 
times  a day,  can  do  that.  In  the  Tichborne  case  they  had  a hun- 
dred witnesses  to  go  before  the  jury  to  identify  the  man  ; but  it  was 
a lie  from  beginning:  to  end.  It  is  not  out  of  the  course  of  human 
experience.  Such  things  are  done  now. 

The  explanation  we  have,  may  it  please  your  Honors,  is  this : 
Daniel  Drawbaugh  spent  his  time  in  picking  up  curious  things  that  he 
saw  in  the  papers,  for  instance  the  screw  machine  ; when  he  saw  that 
in  the  papers,  he  said,  "I  can  make  a screw  machine.”  When  he  saw 
the  Bell  telephone  machine,  he  said,  "I  can  make  a Bell  telephone.” 
Just  alter  the  dates  a little,  running  them  back,  and  then  you  have 
his  story.  That  is  the  ultimate  explanation  of  all  of  .Drawbaugh. 
But  I am  coming  now  to  some  views  of  the  question  which  I think 
will  be  quite  as  convincing  as  anything  he  can  tell  us.  Your  Honors 
will  remember  that  published  business  card  of  his.  That  was  pub- 
lished in  1874,  when  he  had  his  invention  perfect.  He  had  the  tele- 
phone so  perfect,  — and  my  learned  friend  this  morning  impressed 
it  on  your  Honors, — he  had  it  not  only  perfect,  but  he  had  it  so  per- 
fect that  he  could  start  that  mill,  that  old  building  with  the  old  water 
wheel,  and  that  line  of  shafting  and  machinery,  and  he  could  make 
that  old  mill  buzz,  and  then  with  his  magneto  telephone  he  could  talk 
it  all  down,  — he  could  talk  down  that  water  wheel.  Your  Honors, 
with  a machine  as  perfect  as  that  magneto  machine  he  could  do  any- 
thing. Now,  may  it  please  your  Honors,  there  is  not  a magneto 
machine  in  the  universe  that  can  be  heard  when  there  is  a buzz  or 
noise.  The  transmitting  of  speech  through  a magneto  machine, 
which  is  so  delicate,  requires  the  most  careful  attention.  The  in- 
crease of  the  sound  comes  from  using  a carbon  transmitter,  with  a 
Kumkorff  motive  coil ; but  if  you  use  the  Bell  magneto  transmitter 
it  is  not  possible  for  the  human  ear  to  hear  if  there  is  a considerable 
noise.  You  must  have  the  surroundings  still  to  hear  them  talk  at 
all,  much  less  to  hear  them  talk  with  perfect  distinctness.  And  yet 
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here  was  a man  who  in  1874  had  a telephone  that  could  talk  down 
the  noise  of  an  old  grist  mill,  with  a big  water  wheel  in  operation, 
started  for  the  purpose  of  showing  that  noise  was  of  no  consequence. 

But  they  brought  these  telephones  to  New  York,  may  it  please 
your  Honors,  put  them  in  a silent  room,  carpeted,  where  no  man 
was  allowed  to  speak,  to  whisper  or  to  step,  and  it  was  with  the 
greatest  difficulty  that  they  could  get  anything  through  them.  And 
yet  down  in  that  grist  mill  you  could  hear  one  of  those  machines 
after  starting  the  mill.  All  that  was  before  1874,  when  Dan 
Drawbaugh  published  himself  to  the  world  as  a solicitor  of  patents 
and  a patentee  and  published  a list  of  his  inventions.  And  among 
other  things  what  did  he  publish?  He  published  that  electric 
magneto  clock  ; and  a telegraph  key  invented  by  Professor  Siemans 
many  years  ago,  in  which  you  move  a key  and  by  electro  magnetism 
send  a wave  over  the  line.  It  was  a very  old  contrivance  and  worth- 
less, but  Dan  got  hold  of  it,  and  he  put  it  on  his  card  in  big  letters  as 
one  of  his  inventions,  — as  the  greatest  invention  that  he  had. 
When  he  published  that  card  in  1874,  he  now  swears  he  had  all  these 
telephones  in  operation  ; he  had  shown  them  to  hundreds  of  people  ; 
they  were  open  to  the  world,  and  he  could  talk  down  a grist  mill 
with  them,  and  yet  he  never  said  " telephone”  once  on  a business 
card  published  to  show  his  inventions  and  containing  a dozen  of 
them. 

Another  thing,  may  it  please  your  Honors,  — brother  Hill  puts  it 
in  his  brief, — that  Dan  Drawbaugh  said,  "If  I can  get  money 
enough  I am  going  to  exhibit  these  things  at  the  Centennial.” 
Now  your  Honors  see  these  little  magnetos  here.  You  can  put  them 
in  a countryman’s  vest  pocket  — a pair  of  perfect  magnetos.  They 
embody  the  inventions  of  two  patents  ; they  contain  the  invention 
of  Mr.  Bell’s  first  patent  and  of  his  second  patent : they  are  perfect 
magnetos.  Mr.  Bell,  at  the  Centennial,  all  at  once  was  exalted  into 
world-wide  fame  ; he  stood  upon  a pedestal  above  all  other  inventors 
in  the  estimation  of  the  world ; and  then  and  there  his  name  became 
a household  word  over  the  civilized  world.  He  was  in  the  midst  of 
an  ovation  such  as  no  inventor  ever  had  in  the  civilized  world.  Gen- 
erally speaking,  inventions  mature  slowly,  and  fame  and  riches  come 
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after  years  of  toil  and  waiting  and  disappointment.  For  him  they 
burst  full  grown,  sanctioned  by  the  jury  of  an  intelligent  world,  and 
he  was  of  all  other  exhibitors  at  the  Centennial  the  most  eminent. 
Daniel  Drawbaugh,  if  he  could  only  get  money,  would  go  to  the 
Centennial.  Well,  may  it  please  your  Honors,  he  got  money.  He 
went  to  the  Centennial  and  was  there  for  four  days  with  the  richest 
man  in  his  village  as  his  companion,  but  he  did  not  put  those  two  lit- 
tle telephones  in  his  pocket  and  take  them  there.  Before  he  went, 
he  had  heard  of  Bell’s  telephone.  The  fame  of  that  had  even  reached 
his  little  post-office.  He  had  heard  of  it  and  said  it  was  one  of  the 
things  he  would  like  to  see  when  he  got  there.  And  when  he  got 
there  he  did  not  take  the  trouble  to  hunt  it  up.  He  saw  Mr.  Gray’s 
multiple  transmitter,  but  he  did  not  take  the  trouble  to  hunt  up  Mr. 
Bell’s  telephone,  although  he  had  heard  of  it. 

Now,  may  it  please  your  Honors,  avowedly  having  this  knowledge 
in  his  mind,  he  hunted  for  the  thing  but  did  not  come  across  it,  and 
his  curiosity  was  not  great  enough  to  make  him  go  and  find  it ; for 
there  it  was  open  to  the  world.  All  he  had  to  do  was  to  go  to  the 
door-keeper  and  ask  him  where  it  was  or  look  in  the  catalogues.  He 
did  not  even  see  it.  And  he  did  not  take  with  him  those  two  tele- 
phones. If  he  had,  the  railroad  company  would  not  have  charged 
him  one  cent  more  for  carrying  them,  and  the  tavern  where  he 
lodged  would  not  have  charged  him  any  more  for  having  them  in  his 
pocket.  When  he  got  to  the  exhibition  he  and  his  friend  could  have 
stretched  the  wire  and  talked  down  the  roar  of  the  Centennial ; and 
Mr.  Bell  would  have  stepped  down  from  that  pedestal  of  fame  on 
which  he  stood  and  Daniel  Drawbaugh  would  have  been  exalted 
there. 

Now,  he  says,  that  in  1876,  and  before  that,  his  country  friends 
did  not  think  it  was  good  for  anything,  that  nobody  would  want  it. 
How  was  that  in  1877  and  1878  and  1879,  the  Bell  telephones  filling 
the  world  and  strung  up  there  in  Harrisburg  where  he  could  go  and 
see  them  and  examine  them.  He  examined  them  v\  ith  very  good 
effect,  because  he  copied  them  exactly.  During  all  that  time,  didn’t 
he  know  that  the  telephone  was  valuable,  didn’t  he  know  it  was  filling 
the  world  and  bringing  fame  and  honor  and  money  to  its  inventor  ? 
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Yet  he  never  opened  his  mouth,  and  never  said  "telephone”  once. 
He  never  applied  for  a patent,  but  let  the  four  years  elapse  after  the 
Bell  patent  before  he  was  discovered  by  my  brother  Hill  and  my 
brother  Jacobs,  who  is  here  now,  and  by  another  gentleman  who 
keeps  a ninety-cent  store  in  Harrisburg ; and  they  three  discovered 
him  and  produced  him  to  the  world,  when  all  the  time,  for  years  and 
years,  his  heart  had  been  breaking  with  anxiety  — what  for?  To 
get  twenty-five  dollars — to  get  twenty-five  dollars;  himself  a soli- 
citor of  patents  and  advertising  as  such  ! All  that  he  wanted  was  to 
get  the  Patent  Office  fee.  His  heart  was  breaking  with  anxiety  to  do 
that,  and  he  was  on  his  knees  begging  his  neighbors  only  to  give 
him  that  twenty-five  dollars  and  his  fortune  was  made.  And  then, 
when  the  Bell  instrument  came  out  and  the  world  was  full  of  it  and 
honor  and  wealth  attended  on  its  footsteps,  he  yet  could  not  get  the 
twenty-five  dollars  ; he  was  miserably  poor. 

Now,  may  it  please  your  Honors,  there  are  here  some  of  the  most 
comical  things.  It  must  have  struck  your  Honors’  mind  as  comical 
to  hear  my  friend  state  his  case.  He  had  the  thing  there  and  had  it 
in  operation  all  the  way  through.  A man  comes  to  him  (and  his 
name  is  given  here  ; and  with  a reference  to  one  or  two  of  these 
witnesses  I shall  have  done  with  this  nonsense),  a Mr.  Bayler,  a re- 
spectable gentleman,  I have  nothing  to  say  against  his  respectability, 
and  Dan  told  him,  in  1874,  if  he  could  only  get  money  enough  he 
would  patent  that  thing,  but  he  was  too  poor.'  Now  may  it  please 
your  Honors,  that  very  day,  to  be  perfectly  accurate,  Mr.  Bayler, 
the  same  respectable  man,  owed  him  $24.47  on  the  books,  for  re- 
pairs, which  Dan  did  not  even  ask  him  for,  and  did  not  get  from  him 
for  months  afterwards.  Within  a week  from  that  day  he  received 
$450,  or  some  other  odd  number  of  dollars,  from  the  dividend  out  of 
that  axle  company.  What  did  he  do  with  it  ? Bursting  now  to  get 
twenty-five  dollars  with  which  to  apply  for  a patent ; seeing  the 
thing  floating  away  from  him  beyond  the  possibility  of  saving  it ; 
shipwrecked  upon  a plank  in  the  ocean,  with  no  land  in  sight,  the 
poor  wretch  about  to  perish  for  the  want  of  twenty-five  dollars ; 
and  he  received  $450,  and  what  did  he  do  with  it?  He  had  bought 
a house  some  three  years  before  for  $2,300,  on  which  there  was  a 
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mortgage  of  $300  when  he  bought  it,  and  he  paid  off  that  mortgage 
with  the  money. 

That  is  what  he  did  with  it.  He  paid  6ff  the  mortgage  on  that 
house.  And  yet  this  man  was  dying  of  deferred  hope,  perishing  for 
the  want  of  twenty-five  dollars.  All  the  time,  may  it  please  your 
Honors,  he  had  a house  for  which  he  had  paid  $2,300,  upon  which 
there  was  a mortgage  of  $300  ; a double  house,  one  half  of  which  he 
was  letting  out  to  a man  by  the  name  of  Fetrow,  as  a tenant,  on 
which  he  could  have  raised  twenty-five  or  fifty  dollars  if  he  wanted 
to.  All  the  time  this  miserable  pauper  was  a landlord,  holding  real 
estate  and  owning  it  during  all  that  time,  and  he  could  not  raise 
twenty-five  dollars.  Now  that  is  a lie.  That  is  the  only  English 
word  for  it.  And  if  that  is  a lie,  what  do  you  believe  as  to  the  rest 
of  the  story  ? 

He  had  $400  handed  to  him  in  cash  and  he  had  received  $6,000  in 
those  years,  right  along  there,  in  cash. 

He  had  given  $1,400  to  his  father  as  a present,  to  assist  him,  in 
place  of  investing  $50  of  it  in  this  grand  prize  that  would  have  made 
him  famous  and  wealthy.  It  is  a lie  ! That  is  all  that  there  is  of  it. 
Don’t  ask  me  to  explain  it.  I point  you  to  the  Tichborne  case,  I 
point  to  your  Honors’  experience  in  human  affairs.  It  is  not  true  ; 
and  no  man,  no  sensible,  rational  man  on  earth  can  be  made  to  be- 
lieve it.  This  was  a shiftless  fellow,  but  he  swears  he  knew  what 
he  had,  it  was  a prize  beyond  price.  He  knew  all  about  it,  and  all 
that  he  has  to  say  is  that  he  could  not  get  that  $25,  — himself  a pat- 
ent agent,  advertising  and  taking  business  as  such  himself,  a pat- 
entee, a man  who  had  sold  his  patents  all  around  the  country,  and 
he  got  many  thousands  of  dollars  for  them  ; but  they  were  good  for 
nothing,  good  for  nothing,  all  of  them.  He  finally  invented  an 
electric  clock  away  down  in  1872.  Why,  gentlemen,  you  cannot 
open  a handbook  of  electricity  for  the  last  forty  years  without  see- 
ing that  clock  there.  It  is  a thing  warranted  not  to  keep  time. 
You  put  an  earth  battery  in  place  and  it  varies,  and  therefore  the 
machine  won’t  keep  time.  It  has  been  tried  and  condemned  for  the 
last  fifty  years.  Dan  made  one,  and  to  his  ignorant  neighbors  he 
said,  " I am  the  inventor  of  an  electric  clock  ” ; and  he  built  one,  at 
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great  cost,  six  or  seven  feet  high,  elegantly  decorated  at  his  own  ex- 
pense, and  at  the  very  time  when  he  had  not  money  enough  to  apply 
for  a patent ! And  yet  his  heart  was  breaking  because  he  could  not 
pay  for  a patent  for  this  other  invention,  which  he  knew  very  well 
was  to  be  a supersedeas  upon  all  telegraph  instruments  in  the  world. 
There  are  no  twelve  men  who  ever  sat  in  a jury  box  who  would  be- 
lieve that  story. 

Now,  may  it  please  your  Honors,  it  must  have  occurred  to  you 
how  very  singular  it  is,  with  these  solid  facts  in  their  hands,  that  this 
innocent  company  has  stood  for  three  years  and  three  months  with 
those  facts  in  their  hands,  which  at  any  day  or  hour  would  destroy 
that  injunction  when  they  were  presented,  if  they  were  true.  Aye, 
sir,  they  had  their  hat  full  of  affidavits  (when  they  came  to  the  motion 
for  the  injunction,  and  our  bill  sets  them  all  out  to-day  and  challenges 
them.  They  came  there  with  a hat  full  of  affidavits) , but  they  knew  too 
much  to  present  them  to  the  Court,  because  they  knew  no  Court 
would  believe  that  lie.*  They  did  not  believe  it  themselves,  because 
they  did  not  present  those  affidavits  to  the  Court.  Now  they  come 
here  and  say  to  your  Honors,  we  ask  you  to  decide  that  these  affi- 
davits, picked  out  of  this  great  record,  this  one-sided  statement,  is 
sufficient  to  defeat  this  patent. 

May  it  please  your  Honors,  I come  now  to  another  point.  My 
brother  Keasby  says,  " We  don’t  infringe.”  Well,  sir,  the  testimony 
is  that  you  do.  And  they  went  before  Professor  Brackett  and  Pro- 
fessor Young  and  they  do  not  meet  that  testimony ; but  I do  not 
care  much  about  referring  to  the  testimony  now  in  detail.  I turn 
you  to  their  patents.  Look  at  their  patents  upon  which  they  stand. 
Look  at  Mr.  Baxter’s  statement.  It  is  in  our  case. 

" The  object  of  my  invention  is  to  provide  means  whereby  the  limit 
of  variation  in  the  strength  of  a voltaic  current  may  be  greater 
than  at  present.  This  refers  to  the  generating  current  for  the  trans- 
mission of  speech  telephonically,  and  which,  as  is  well  known,  is  the 
result  of  a variation  gradual  in  its  nature  from  strong  to  weak,  and 
vice  versa.  Wlien  the  current  sent  to  line  is  due  to  magnetic  in- 
duction from  a permanent  magnet,  the  variation  to  which  it  owes  its 
existence  is  effected  by  strengthening  or  weakening  said  magnet ; 
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but  when  said  current  is  derived  from  a galvanic  battery  by  induc- 
tion, the  variation  is  produced  in  the  primary  or  direct  battery  cur- 
rent. To  the  latter  class  my  invention  pertains. 

"In  common  with  other  transmitters,  I use  in  mine  the  vibrating 
diaphragm  carrying  or  actuating  a metallic  stud  in  unstable  contact 
with  a piece  of  hard  or  soft  carbon  or  carbonaceous  material,  which 
is  attached  to  a freely  suspended  bar,  and  an  induction  coil  for  pro- 
ducing the  intense  secondary  current,  and  these  either  singly  or  in 
combination  in  their  well-known  forms  I do  not  claim. 

"My  object  is,  as  hereinbefore  set  forth,  to  increase  the  variation 
(without  actually  breaking  the  circuit) , and  consequently  to  send  a 
much  more  powerful  induced  or  secondary  current  to  work  upon 
the  distant  receiving  telephone.” 

There  it  is.  Now  we  come  to  the  claims  of  that  patent, 
and  the  claims  are  all  limited  to  the  simple  adjusting  screw 
— every  claim.  Take  that  out  of  the  claim,  and  there  is 
no  claim  in  it.  It  is  a claim  for  making  that  adjustment 
screw ; and  that  patent  is  a patent  on  which  a stock  company  has 
been  founded.  I will  not  pretend  to  say  to  your  Honors  that  it  runs 
to  the  extent  of  millions  and  millions ; but  the  stock  of  which  the 
public  are  invited  to  take,  on  which  companies  all  over  the  universe 
are  formed  — on  that  patent,  — which,  if  it  had  any  value  at  all,  any 
part  of  it,  it  would  be  the  value  that  is  in  the  screw,  and  of  no  more 
consequence  without  that  than  a yellow  dog,  of  no  more  value  than 
if  it  was  not  there.  Of  course  he  could  not  get  any  other  patent. 
The  thing  is  old.  It  is  the  Blake  transmitter  exactly,  except  that  in 
the  place  of  a spring  he  uses  a little  magnet.  That  is  all.  Of  course 
the  Patent  Office  would  give  the  man  a patent  for  the  screw  E E I ; 
and  that  patent  is  made  the  foundation  of  millions  of  stock,  and  the 
gullible  public  are  invited  to  buy  it,  because  it  is  for  this  wonderful 
new  invention. 

Now,  may  it  please  your  Honors,  one  word  and  I shall  not  trespass 
upon  the  limit  of  my  time.  I speak  now  of  our  equities.  We  stand 
here  now,  may  it  please  your  Honors,  having  established  this  indus- 
try throughout  the  United  States,  based  upon  the  Bell  invention. 
The  public  has  relied  upon  our  patent,  and  it  has  gone  into  every 
23 
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State,  and  into  all  the  great  towns  in  every  State  ; and  associations 
have  built  stations,  set  up  lines,  and  are  working  telephones  for  the 
great  convenience  of  the  public  of  the  United  States,  founded  upon 
the  adjudications  of  the  courts,  and  upon  the  fact,  among  others,  that 
Daniel  Drawbaugh  is  under  an  injunction,  and  has  been  so  for  three 
years  and  three  months,  and  has  no  means  to  relieve  himself  from  it. 
The  Drawbaugh  Company  (and  I merely  take  them  as  an  example) 
say  in  one  of  their  issues,  "Drawbaugh’s  telephone  and  telegraph 
company ; capitalized  at  $15,000,000.”  The  great  expectation  of  the 
capitalists  is  that  they  can  beat  the  Bell  patent,  but  they  can  have 
none  of  their  own.  If  their  story  be  true,  they  cannot  have  any  at 
law.  The  law  of  the  United  States  is  that  when  an  invention  has 
been  in  use  two  years  it  cannot  be  patented  ; and  Mr.  Bell’s  patented 
invention  had  been  in  use  four  years  before  they  applied  for  a patent 
in  1880.  But  they  publish  in  the  newspapers  that  they  are  going  to 
Congress  to  get  Congress  to  relieve  them,  after  the  courts  have  re- 
fused, and  they  are  going  to  get  $15,000,000.  It  is  a large  sum  in 
these  hard  times.  The  interest  on  that  will  pay  counsel  very  nicely. 
$15,000,000  is  a great  deal  of  money. 

Now  here  is  their  statement,  and  I adopt  it  as  my  own  ; and  I 
show  it  to  your  Honors  as  the  best  reason  on  earth  why  you  cannot 
lawfully  and  conscientiously  disturb  this  industry.  Here  it  is  : — 

" The  success  of  the  telephone  as  a business  enterprise  is  also  re- 
markable. Capitalized  at  about  $100,000,000  in  the  United  States, 
with  most  of  its  exchanges  on  a sound  dividend-paying  basis,  with 
three  hundred  and  thirty  thousand  telephones  in  service,  and  a 
present  increase  of  over  five  thousand  telephones  a month,  and  caus- 
ing the  employment  of  about  thirty  thousand  people — this  business 
can  safely  be  called  an  industry  which  has  passed  the  experimental 
stage.” 

I should  say  it  could.  An  industry  founded  by — whom?  Every 
telephone  made  by  this  Bell  Company ; every  dollar  invested  on  the 
Bell  patent ; and  nothing  else.  Not  a telephone  speaking  in  the 
United  States  except  the  few  that  that  they  have  managed  to  get  out 
between  the  time  of  our  motion  and  to-day  — not  a telephone  speak- 
ing in  the  United  States  but  ours  ! With  this  industry,  with  this 
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hundred  millions  of  capital  invested,  founded  upon  all  these  judg- 
ments and  founded  upon  this  Bell  patent,  this  maintained  patent, 
Mr.  Drawbaugh  comes  in  and  says  : " Break  down  all  these  other 
patents,  tear  down  the  fences,  throw  open  that  field,  and  let  us 
ravage  it.”  Why?  Why?  Why?  " Because  they  have  established 
to  your  Honors  beyond  the  possibility  of  a doubt  that  Mr.  Bell  is 
not  the  first  inventor?”  because  that  is  the  requirement  of  the  law. 
" Our  title  is  established ; our  judgments  are  here  ; we  have  been  in 
possession  eight  or  nine  years,  since  1876  ; in  the  eight  years  that 
we  have  been  in  possession  of  this  field  we  have  excluded  every 
other  man  from  it ; we  have  built  our  property  upon  it,  — not  we, 
but  our  licensees,  the  people  of  the  United  States,  all  over,  who  have 
invested  their  money  in  it.”  "Now,”  they  say,  "tear  down  that 
fence  because”  — what?  Because  they  hope  to  prove  to  you  at 
some  future  day  that  Daniel  Drawbaugh  was  the  first  inventor  of  the 
speaking  telephone,  or  that  McDonough  was,  and  therefore  our 
patent  was  McDonough’s,  McDonough  himself  having  been  sent  out 
of  the  Patent  Office  because  he  had  no  such  claim.  Is  not  this 
monstrous  ? 

May  it  please  your  Honors,  would  it  not  be  an  act  of  unpardon- 
able devastation  and  confiscation  to  destroy  that  property  in  that  way  ; 
when  we  come  before  a Court  upon  a patent  that  has  not  been  settled, 
when  we  come  before  the  Court  in  a case  like  this  ? When  a defend- 
ant shows  you  a perfectly  strong  case,  then  you  say  "No  injunction,” 
because  that  is  the  case.  But  it  is  not  so  now.  Our  patent  is  estab- 
lished ; we  stand  upon  it ; and  the  law  of  the  land  is  that,  when  a 
patent  has  been  established  by  judicial  decisions,  by  acquiescence,  it 
cannot  be  assailed  by  anything  less  than  conclusive  proof,  and  that 
the  man  who  comes  upon  any  of  that  property  and  proposes  to  tres- 
pass upon  it  must  have  his  hand  stayed  until  he  has  proved  his  right. 
May  it  please  your  Honors,  they  have  a chance  to  prove  their  right, 
as  your  Honors  may  see,  but  their  chance  is  not  so  good  as  it  is  for 
them  to  be  struck  by  lightning  this  afternoon. 

To  get  somebody  to  believe  Daniel  Drawbaugh’s  story,  under  those 
circumstances,  I believe  to  be  morally  impossible ; and  these  gentle- 
men do  not  believe  it  when  they  assert  it  or  they  would  not  have 
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stayed  u i&e r that  injunction  with  $15,000,000  of  cash  in  their 
pockets. 

Mr.  Keasby. — What  are  you  reading  from? 

Mr.  Dickerson. — I am  reading  about  the  Drawbaugh  Telephone 
Company  from  an  item  which  has  been  published  in  the  news- 
papers. 

Mr.  Keasby. — We  are  not  trying  this  case  by  the  public  papers. 
Is  that  in  evidence  ? 

Mr.  Dickerson. — Oh,  no  ; it  is  not  in  evidence.  I am  adopting 
its  statements  as  my  own. 

Mr.  Keasby. — Is  that  what  you  have  been  speaking  about  for  the 
last  fifteen  minutes  ? 

Judge  McKennan. — We  understand  it  perfectly  well. 

Mr.  Keasby.  — If  your  Honor  understand  it,  there  will  be  no 
trouble  about  it. 

Mr.  Dickerson. — And  your  Honors  see  that  in  the  newspapers 
they  have  advertised  the  stock  at  $15,  half  in  cash  and  half  when  the 
Court  calls  the  rest  in.  And  your  Honors  are  expected  to  call  the 
rest  in  to-morrow  morning. 

Now,  if  there  ever  was  a case  in  which  rights  have  been  estab- 
lished, this  is  that  case  ; in  which  a great  inventor,  recognized  by 
the  whole  scientific  world  to  be  that  man , who  has  risen  to  a pinna- 
cle of  fame  such  as  no  other  man  in  our  time  has  ever  achieved ; upon 
whose  invention  all  this  large  capital  has  been  invested,  this  is  that 
case.  Is  it  to  be  all  destroyed  because  these  defendants  cannot  wait 
until  they  put  their  proofs  in  to  enable  the  Court  upon  final  hear- 
ing to  say  that  they  are  right  ? I think  that  they  can  wait  that  long, 
as  -they  have  waited  already  three  years.  I think  that  they  will 
wait  until  this  case  goes  to  a final  hearing  before  they  will  see  this 
fence  torn  down.  And  when  they  are  ready  to  show  their  case,  then, 
may  it  please  your  Honors,  we  are  ready  to  meet  it,  and  we  will  see 
whether  our  fence  can  be  torn  down  which  the  law  has  put  up.  The 
law  has  put  up  that  fence,  and  the  law  will  protect  it  against  tres- 
passes ; and  not  until  a stronger  case  than  ours  is  presented  will  the 
law  open  the  gate.  That  is  our  case  on  this  motion  for  an  in- 
junction. 
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